Copnep>xaHue:

Mage noffpund or type unknown

BBepneHue

CeMb$ - 3TO He TOJIbKO OCHOBHas A4erka obLlecTBa, Kak TBepAAT CO CTpaHuy y4ebHUKOB
N HayYHbIX )XYPHa10B, HO N OCHOBa obLlecTBa U rocy4apCTBEHHON CUCTEMbI B LiesioM!
NMeHHO Ha ceMbe CTPOUTCHA N OEPXXUTCA OYXOBHANA, HpABCTBEHHAsS COCTaB/IAIOLLASA
rocynapcTtBa. MiIMeHHO bnaronaps cembe obecneynBaeTcs ero gemorpadunyeckas
NosINTMKa. Takum obpasoM, 04EBUOHO, YTO CEMENHbIE MPABOOTHOLLEHWNS - 3a0r
CTabunnbHOro pa3BuTnsa. BmecTte ¢ TeM, CEMENHbIE MPAaBOOTHOLLEHUS - 3TO HE TOJIbKO
CeMbS B Y3KOM ee NnoHMMaHun. OHK BKIOYaAKOT B C€OS N OTHOLLUEHUSA 3aKJTIIOYEHNSA U
pacTop)xeHus 6bpaka, N OTHOLLEHUS MO BOCNUTAHUIO AETEN, N OTHOLLIEHUSA MO
aJIMMEHTHbIM 06513aTeNbCTBaM, U OTHOLLEHWS MO NMOBOAY YCbIHOBJIEHUS, 1 MHOT e
Apyrmne oTHOLWEeHUS, nccnenoBaHne KOTopbix NpuobpeTaeT Bce 6onee BakHOE 3HaYeHume,
ocobeHHO B cBeTE M3MEeHEeHUA MopaJibHbIX YCTOEB MUPOBOro coobuiecTBa, NpuU3HaHUEM
oAHOMobIX 6pakoB, NPU3HAHMEM BO3MOXXHOCTM A1 04HOMNOJIbIX 6pakoB MMeTb
YCbIHOBJIEHHbIX AeTen 1 T.4. Ha cerogHAWHNN aeHb Poccns coXxpaHsAeT NpaBOC/IaBHbIE U
TpaOuLUMOHHbIE OCHOBbI Bpaka, 04HAaKO OKa)kKeT I MUPOBOe Co0bLLEeCTBO BANAHME Ha
CyLWlecTByHOLME CErOAHA CEMENHbIE MPaBOOTHOLWEHNA? OT peleHnst 3TUX Ba>KHbIX U
3HA4YNMbIX BOMNPOCOB 3aBUCUT HE TOJIbLKO TO, Kakum byaeT ceMenHoe npaBo 3aBTpa, HO U
TO, KakmM ByneT 3aBTpallHee rocyaapcTBo. MMeHHO CKa3aHHbIM Bbllle NPOANKTOBaHa
aKTyaJIbHOCTb TeMbIl nccnenoBaHuns. Llenb paboTbl, NCXo4a N3 Ha3BaHHOW aKTya/lbHOCTU
- BCECTOPOHHE N3Yy4YnUTb CEMENHbIE MPABOOTHOLWEHUS. ONa 4OCTUXXEHUSA NOCTaBIEHHON
nepen paboton uenm Heobxoanmo nocnenoBaTesIbHO PAcKpbITh B paboTe pag
cnepyrowmx 3agay: NMpoaHann3nMpoBaTb NOHATNE CEMENHbIX MPAaBOOTHOLUEHUN;
NccnepoBaTb NMPM3HAKKM U 31IEMEHTbLI CEMENHbIX NPaBoOOTHOWEHNI; OXxapakTepn3oBaTb
CybbeKTbl CeEMeNHbIX MPaBOOTHOLWEHNW; [aTb NPaBOBYO OLLEHKY JINYHBbIM
HENMYLLIECTBEHHbIM OTHOLLEHUSIM B ceMeNnHon cepe BbissBUTb 0COBEHHOCTU NNYHbIX
NMYLLECTBEHHbIX OTHOLLUEHNI B CEMENHOWN chepe. ANa AOCTUXKEHUSA Lenn, KoTopas
rnocTasJsieHa nepepn paboTon n pelweHns BbllleHa3BaHHbIX 3a4a4, Mbl MPUMEHSNN
cnepywouwme metoabl nccnengoBaHusa: . ObweTteopeTnyeckne. Cpeagn gaHHOW rpynnbl
MeTOo40B OCHOBHOE NpuMeHeHune B paboTe noayynam meToabl aHaansa, Aeoykumm mn
MHOYKUMN (MCMONb30BaINCb B OCHOBHOM MPWU NOCTPOEHNM BbIBOAOB). TaK »XXe Mbl
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NMPUMeHsAIN meToabl abcTpakumm, cncTeMaTu3launm, BblAeNeHns, CoegnHeHnsa n gpyrue.
. MeTofbl 4HaCcTHbIX HayK. Cpean JaHHOM rpynnbl METOL0B Mbl UCMOJIb30BaIN
(hopMaibHO-IOPNONYECKN MeTOo UccnenoBaHnsa, NOrMyeckun, cMcTemMaTu4eckunn,
CTPYKTYPHbIN, PYHKLMOHAJNIbHOIrO aHa/n3a u npoyme Metoabl. TeopeTnyeckas
pa3paboTaHHOCTb TeMbl UCCIefoBaHNSA. Kak TakoBble CEMENHbIe NMPABOOTHOLLIEHUS He
ABNAIOTCA MONYJIAPHON TEMOW ON18 NCCNef0BaHUA Cpean YY4eHbIX CeMenHoro rnpasa.
Yale Bcero uccnepoBaTenm MHTEpECyTCsa onpeaesieHHbIM BUOOM CEMENHbIX
npaBooTHoWweHUn. K npumepy, A0CTaTo4Y4HO 60/1bLIOE KOIMYECTBO NCCIe40BaHWN, B TOM
4yncsie COBPpeEMEHHbIX, N34AaHO N0 CEMENHbLIM NMPaBOOTHOLLUEHUNSM MO YCbIHOBJIEHNIO U
BOCNUTaHUIO aeten (ancceptaunn B.B. Pa3aHueBa, K.B. TuxoHnHomn), bpadHo-ceEMenNHbIM
oTHoweHuaM (A.H. Movaesa, M.3. Llyrba), npaBoOOTHOLLEHNS B UMYLLLECTBEHHOW Chepe
(E.N. TnapkoBckas). Tak>xe pa3paboTaH BONMPOC CyObeEKTOB CEMENHbIX MPAaBOOTHOLLEHUI
(B paboTe N.MN. baxTnaposa). Ho, npn 3TOM, HEKOTOpPbLIE YY4EHbIE NCCIeA0BaIN U BONPOChHI
CeMeNnHbIX NPaBOOTHOLWEHUN KakK TakoBble. Hanpumep, O.FO. KocoBa B cBoen
KaHOWOaTCKOW gucceprtaunmm aHanm3npyeT OCHOBAaHUSA BO3HUKHOBEHNA CEMENHbIX
npaBooTHoweHnn (1986 roa), B.. TepTbILWHNKOB - 3alLUTY CEMENHbIX MPAaBOOTHOLLUEHNI
B rpa>kgaHCKoM cygonpoussoacTtsee (1976 ron). BmecTte ¢ TeM, akTyalslbHbIX
nccnenoBaHMM Mo BONPOCY Hawen AUnaoMHon paboTbl HE N34aHOo, YTO CYyLLEeCTBEHHbIM
06pa30M MoBbILWAET CTEMNEHb €e aKTyaJlbHOCTU N TeopeTUYeCKOn 3HAYMMOCTMU.
OnpepesieHHY0 ACHOCTb NO AaHHOMY BOMPOCY BHOCAT CTaTbW B HAaY4YHbIX N3OaHUSAX,
OLlHAKO OHW He MOryT npeTeHAoBaTb Ha PyHAAMEHTaNIbHOCTb. 3HAYNMOCTb
NpoBeAEeHHOr0 NccaefoBaHUA 3aKJ04YaeTCs B TOM, YTO AANTENbHbIA NepUos BpeEMEHM
CeMenHble NMPaBoOOTHOLWEHNA He bbbl 06BEKTOM NPUCTasIbHOINO BHUMaHUSA, 4TO TpebyeT
aKTyaJIbHOro UccsiefoBaHNs, CUCTEMaTU3UPYIOLLEro CyLecTBYoWmMe Ha CerogHALWHNN
AEeHb MoaxoAbl K OCHOBHbIM BOMNpoOCaM, Npeaslaralolero peweHmne akTyasbHbix npobnem,
aHANM3MPYIOLLLEro COBPEMEHHOE COCTOsHME cnTyauun. B naHHon gunaoMmHon paboTe Mol
nocTapasncb BbiCKa3aTb COBCTBEHHYO MNO3ULMIO MO 3HAYNUMbIM NpobaieMaM CeEMEenHbIX
MPaBOOTHOLLUEHUNN, CTOALLMX NMepen MHCTUTYTOM cerogHsa. CTpykTypa paboTbl NOCTpoOEHa
B COOTBETCTBUU C NocsefoBaTeslIbHbIM pelleHneM 3a4a4y U COCTOUT U3 BBEAEHUS, OBYX
rnaBe, NATW Naparpados, 3aKJ0YEeHUA N CNNCKa UCMOJIb30BaHHbIX NCTOYHUKOB
nmTepaTypbl.

NaBea 1. OowMe NoNno>KeHUss 0 ceMeuHbIX
NPaBOOTHOLUEHUAX



1.1 NMNoHATUE CeMeUnHbIX MPAaBOOTHOLUEHUM

Be3sycnoBHO, nccneposaHume noboro sBornpoca HeobxoAMMO Ha4YnMHaTb C onpenesieHns
TEPMUHOJION KN, KOTOPas BblTeKaeT N3 oblieTeopeTnyeckon TEPMUHOIOM NN, MOCKOJIbKY
OCHOBY CEMENHbIX MPaBOOTHOLLUEHNI COCTaBNASAT 0bLEeCTBEHHbLIE OTHOLWEHMSA BoobLLE,
KaK poaoBoe rnoHATne. MMeHHO No3ToMy Mbl 06paTUMCH K LOCTUXKEHUSAM Teopuu
rocyfapcTBa 1 npasa. Tak, obLecTBEHHbIMU ABAAOTCA OTHOLWEHUSA, KOTOpble
CknagbliBaloTCa Mexay noabmMmn. O4eBUOHO, YTO BHe YyenoBe4vyeckoro obuiecTsa He
MOXeT OblTb 06LLeCTBEHHbIX OTHOLWEeHN. ObLeCTBEeHHbIe )Xe OTHOLIEeHUS, UCXoas u3
BblLLECKAa3aHHOrro, 3TO CKJaAblBaloWeecss Mexay JiogbMU B YesloBe4yeckoMm obuiecTee
MHoroobpasune popm B3anMoCBs3eN, KOTOPbIe BO3SHUKAKOT B npoLecce
XXN3HeOesaATes/IbHOCTU MexXAy OTAeNIbHbIMU JI0AbMU, PAa3J/INYHLIMU COLMANIbHBIMA
rpynnamm, a Takxe BHYTPU HUX. B CTPpyKType faHHbIX OTHOLUEHUN, ecnn
KnaccupuumpoBaTb UX B 3aBUCMMOCTM OT OTpac/Iv NpaBa, BblAENAITCA CEMeNHble
npaBooTHoOLWeHNA. cxoaa n3 ckasaHHOro, CEeMenHbIMU OTHOLLUEHUSAMU ABJIAIOTCSA
CKNaablBaoLimecs Mmexay nioabMu B 4enoBeyeckoM obuecTBe pasHoobpasHble (hopMbl
B3aMMOCBs3en, B ceMenHoun cpepe. HO CTOUT NpMHUMaTb BO BHUMaHME, YTO He BCe
ceMelnHble OTHOLLEeHUS ABAAITCA NMPaBOOTHOLWEHNAMU, T.€. OTHOCATCHA K KOMMEeTeHLU N
cemenHoro npaea. CnegoBaTesibHO, CEMeVHbIe NPaBOOTHOLWEHNSA - 3TO NOABOLA
CeMelnHbIX OTHOLWeHUN. IMn aBnatoTca pasHoobpasHble (hoOpMbl B3aMOCBSA3e MexXay
N04bMKU NO BOMPOCaM, BXOAALWMM B CEMENHYI0 cdepy, yperyampoBaHHbIM CEMENHbIM
3aKoHopaTeNbCTBOM. [laHHOe onpepesieHne, 6e3yCcnoBHO, He NNLWEHO HeJO0CTaTKOB, B
CBA3M C 4eM TpebyeTcsa 06paTUTbCA K 3aKOHOAATENLCTBY A5 UCCIeA0BaHNA Kpyra
CeMelnHbIX OTHOLWEHNIN, KOTopble noasiexxaT peryjampoBaHuUio 3akoHoM. B oTau4yue ot
MpakgaHckoro kogekca PP, B CemenHoMm Kogekce PO (danee - CK P®) cTporo o4yep4eH
KPpYr OTHOLWEHWA B CeMbe, KOTOpble NoaJie)xxaT NpaBoBOMY peryJsiMpoBaHuio, a UHble
OTHOLLEHNSA B CEMbE, NPAMO He NpefyCMOTPEHHbIE 3aKOHOM, He BXOAAT B chepy ero
nencteuns. Tak, B ctaTbe 2 CK PO conepXuTcs rnepeyeHb perynpyemMbiX 3aKOHOM
CeMenHbIX OTHOLWEHNIN. DTO OTHOLWEHNSA, OTHOCUTESIbHO: YCJI0BUIN N NopsaaKa BCTYMNJIeHNS
B Bpak, npekpalweHnsa bpaka U NPU3HaHNA ero HeJencTBUTEIbHbIM, JINYHbIX
HEeNMYLLECTBEHHbIX U UMYLLLECTBEHHbIX OTHOLUEHU MeXy YJleHaMn CeMbu: Cyrpyramu,
poonTensaMm N AeTbMu (YCbIHOBUTENAMN N YCbIHOBNIEHHBIMIN), @ B ClyYasX 1 B rnpejenax,
npenyCcMoOTPEHHbIX CEMENHbIM 3aKOHOA4ATEe/IbCTBOM, MeXAY APYrMMU pOACTBEHHUKAMU U
apyrnMmu nmuamm, opm 1 nopsigka yCTponcTBa B CEMbIO iIeTen, ocTaBLumxcs 6es
nornedyeHnsa pogutenein (cxema 1). Nlo HawemMy MHEHUIO, INYHbIE OTHOLLIEHUS B CEMENHOM
npase obnafatoT NPUOPUTETHLIM 3Ha4YeHNEM, a UMYLLLeCTBEHHble OTHOLWEHWSA BCeraa
CBfA3aHbl C JIN4HBLIMWU N BbITEKAIOT N3 HUX. B nepBylo o4epeb, 3TO NOATBEP)KOAETCH TEM,



YTO JINYHbIE OTHOLWLEHUSA CBSA3aHbl C NPOAOJIKEHNEM poa, BOCNUTAaHNEM OeTen v
CucTeMa LLEeHHOCTEeN B 3TUX OTHOLLUEHMAX He onpeenseTcs 4eNCTBMEM 3aKOHa
cToumocTu. K npumMmepy, npuv onpenesneHnn pasMepa aJimMMeHTOB HeT B3aMHOIro
CON3MEpPEHNS UMYLLECTBEHHbIX 3aTpaT, KOoTopble 6bin NponssBeaeHbl OAHUM YJ1IEHOM
CeMbW B NONb3Yy ApYroro. Tak e n npu pasgene obuwero nmyuwiecTsa Cynpyros npu
OTCYyTCTBMM BpavyHOro gorosopa 4071 CYyrnpyroB NpuU3HalOTCA paBHbIMU HE3ABUCUMO OT
TOro, KakoB 6bl/1 haKTUYECKNIN BKNAL Ka>kA0ro n3 cyrnpyros B npmobpeTeHmne sToro
nmyuiectBa. Cxema 1. OTHoLWeEHNS, peryampyemMblie ceMenHbIM NpaBoM BnpoyeMm, ganeko
He BCe aBTOpPbl MPUOEPXXMBAOTCA TakKoM NO3NLUN NPU onpeseneHnn COOTHOLWEeHUS
JINYHbIX HENMYLLLECTBEHHbIX N UMYLLLECTBEHHbIX OTHOLWeHUN. K npumMepy, CoraacHo
no3nyum M.A. AHTOKONILCKOW, Takon noaxopn dbyaeT cnpaBeniMBbiM TOJIbKO MO
OTHOLUEHMIO K CEMbE KaK counasbHOMY MHCTUTYTY. OgHaKo, ecnm Mbl bygemM roBopuTb O
TOM XK€ COOTHOLIEeHUN B CEMENHOM MpaBe, To noslydyaeTcsa obpaTHas KapTuHa. Bnpoyewm,
3TO He caMas pacrnpocTpaHeHHas No3nunsa B cemenHoM npase. MNpn 3TOM, rpa>kgaHcKoe
rnpPaBo, KakK Mbl 3HAaeM, TakK>XXe 3aHMMaeTCsa peryJmpoBaHNEM NMYLLECTBEHHbIX U INYHbIX
HEeMMYLLECTBEHHbIX OTHOLUEHWU, HO TOJILKO HE MeXAy CyrnpyramMmu, a B LLesIoM, Mexay
BCeMU rpa>kgaHamm. OcobeHHOCTb CEMENHbIX MPABOOTHOLWEHWN 3aKJ1l04aeTCa B TOM, 4TO
CeMenHoe npaBo OpraHuU3yeT N peryampyeT JIMYHble HEMMYLLLECTBEHHbIE OTHOLWLEHUSA B
ceMbe, a rpakaHCcKoe, KaK 3TO Jiornyeckun BolTekaeT n3 4.1 c1.2 'K PO, nnyHble
HenMyLLeCTBEeHHble OTHOLWEHUSA, He CBSAI3aHHble C UMYLLEeCTBEHHbIMU, He peryanpyer.
Kak cumTaeT 601bLLUMHCTBO LMBUNCTOB, N Mbl C 3TUM COrJlaCHbI, FpakgaHCcKoe npaBo
NCNOIb3yeTCs TONbKO A1 3alNTbl JIMYHbLIX HEUMYLLLECTBEHHbLIX OTHOLWLEHWW, HE
CBSAI3@HHbIX C UMYLLLECTBEHHbLIMU. OTANYME CEMENHLIX MPAaBOOTHOLIEHNN OT FPpa)KAaHCKNX
MOATBEPXKOAETCA TaKXKe eLle U TEM, YHTO CEMENHbIE MPaBOOTHOLLEHUSA MMEIOT 0COobbIn
CYOBbEeKTHbIN COCTaB, KOTOPbIA HE3aMEHUM, HYTO BJIeHET K HEOTHYYXKAAEMOCTN CEMENHbIX
npaB 1 0683aHHOCTEN, JINYHO-O0BEPUTENIBHOMY XapaKTepy NMpaBoOTHOLEHUN. CeMenHble
MPaBOOTHOLLUEHNS MOPOXXAATCHA 0COOEHHBIMU KOPNONYECKNMU PaKTaMN, Cpean KOTOopbIX
Opak, poACTBO, MAaTEPUHCTBO, YCbIHOBJIEHME U T.4., B TO BPEMSA KaK AN Fpa>KAaHCKNX
MPaBOOTHOLLUEHNI CBONCTBEHHbLI TakKne lopuandeckne akTbl, Kak 4OroBOpPbI, Npoyne
caenkun, nennkTbol. CnegoBaTesibHO, N3yYeHHble HaMU Bbille 0COBeHHOCTN AalT
BO3MOXXHOCTb Bble/INTb CEMENHbIE NMPaBOOTHOLLIEHNSA U3 APYTrNX MPaBOOTHOLLUEHUN, a
TaKXXe rpaKa4aHCKNX JIMYHbIX N UMYLLLECTBEHHbIX MPABOOTHOLLEHUA B OCODEHHYI0
rpynny, Kotopas yperyampoBaHa OTOeJ/IbHOW - CEMENHON - OTpac/ibio Npasa, UMeloLen
COBCTBEHHLIN NMpeaMeT NPaBOBOro peryjampoBaHua: JIMYHbIE U CBA3AHHbIE C HUMU
MMYLLECTBEHHbIE OTHOLUEHNS, KOTOPble BO3HUKAIOT U3 Bpaka n NpnMHanNeXXHOCTU K
cembe. Takum obpa3om, NnogBoas UTOr AaHHOMY Maparpady, oTMeTuM cnegytoulee. Mol
onpenennsin, 4To ceMenHble NMPaBoOOTHOLLEHNS Y)Xe MO CBOEMY COAEPXKAHMUIO, YEM



CeMelHble OTHOLLEHUS, MOCKOJIbKY B Chepy Noc/ieaHnX BXOOAAT TakXXe OTHOLIEeHUS,
KOTOpble He YyperyanpoBaHbl CEMENHbIM NMPaBoOM 1 3aKOHOM Boobule. Kpome Toro,
ABNAACb YaCTbtO CEMENHbIX OTHOLUEHWN, CEMENHbIE NMPABOOTHOLLIEHNSA BXOAAT B eLle
bonee WNPOKYIO rpynny - obLeCcTBEHHbLIX OTHOLWEHWA B LLe/IOM. CEMENHOE
MpPaBoOOTHOLLUEHNE UMYyLLECTBEHHOE npaBo ObuweTeopeTnyeckmn n obuiedurnnocodpckmm
noaxon rno3BoJsina HaM CHOPMYIMPOBaTb CBOE MOHATUE CEMENHbIX MPABOOTHOLUEHUN,
KOTOpPOE Mbl Onpenennan Kak pasHoobpasHbie (QOpMbl B3aMMOCBSA3en Mexxay togbMu no
BOMpOCaM, BXOASALMM B CEMENHYIO chepy, YPEryampoBaHHbIM CEMENHbBIM
3aKoHOOaTesIbCTBOM. Pa3HOBUAHOCTN CEMENHbIX MPAaBOOTHOLLUEHUN YE€TKO
3apuKCupoBaHbl B cTaTbe 2 CeMenHOro kogekca P®. O4eBMaHO, NpaBoO HE MOXKET
BMeLIMBaTbLCA B BOJIbLUMHCTBO CEMENHBLIX OTHOLLEHNIW, KOTOPbIE BbITEKAOT U3 NtobBMY,
B3aVMOYBa)XeHNs, ApYyX0bl 1 T.4.

1.2 NMpU3HaKU U 3JIeMeHTbl CeMeMUHbIX
NPaBOOTHOLUEHUM

N3y4nB noHATME CEMENHbIX NMPaBOOTHOLWEHUA N NX 0COBeHHOCTK, Nepengem Tenepb K
aHaNn3y NPU3HAKOB U 3JIeMEHTOB CeMeWNHbIX MPaBOOTHOLLUEHWN, KOTOpPble OCTa/INCh 3a
pamMKaMun n3y4yeHumnsa npegblayuiero naparpadga Hawen auniaomMmHonm paboTel. Tak, ons
CeEMEeNHOro NPaBoOTHOLWEHNA CBONCTBEHHbI C/lefytoLlie OCHOBHbIE NMPU3HaKK: )
crneundnyecknin CybbeKTHbIN COCTaB; ) ANAWNNCA XapaKTep OTHOLWEHWN; )
HEOTYY>XAAeMOCTb NMpaB 1 0693aHHOCTEN; ) BO3MOXXHOCTb Cy6bEKTOB CEMENHOro
NPaBOOTHOLLEHUSA BbICTYNaTb, Yy4aCTHUKAMU Cpa3y HECKOJIbKUX CEMENHOI O
npaBooTHoLWeHNS; ) NMocTpoeHbl Ha 6e3Bo3Me3aHON ocHOBe. OQHMM U3 MepBbiX
3/1IeMEHTOB CEMEWNHbIX MPABOOTHOLLUEHU ABMAETCA NX CYObEKTHbIN COCTaB, KOTOPbLIN
CTPOro o4yepyeH 3aKOHOM. Tak, CybbekTaMn ceMenHbIX MPaBOOTHOLUEHNI MOTYT ObITh:
cynpyru, poamtenu anmbo nuua, KoTopble 3aMeHSAIT UX (YCbIHOBUTENN, OMEKYHbI,
none4ynTenun), oetTn (B TOM YMUCSe YCbIHOBJIEHHbLIE), UHblE POACTBEHHUKN (AeayLlKa,
babywka, BHyKW, bpaTbs U CECTPbLI, OTYUM, Mavexa, MacbiHOK, Nagyepuua), B page
CUTyauun - gpyrue nuua, Kotopble NpsiMo Ha3BaHbl B TEKCTE CEMENHOro
3aKoHopaTesnbCcTBa. Icxon U3 faHHOro nepeyHs, CTaHOBUTCH O4EBULHO, 4TO
cybbekTamMm ceMenHbIX MPaBOOTHOLEHUA MOryT BbITb TONIBKO (hmnsnydeckune nuua, bonee
Toro, He ntobble pursmn4eckne nmua, a ToNbKo Te, KoTopble NMbo COCTOAT B BpayHbIX
OTHOLLEHUAX, MO0 HaXOO4ATCA B COCTOSAHUN poAcTBa (KPOBHOro MMbO yCbIHOBIEHNS).
CTonT NpUHNMaTb BO BHUMaHUe, 4TO OCTajlbHble POACTBEHHUKW (Hanpumep,
OBOOpPOaHbIe BpaTbs U CeCTPbl, TETKU, 484N, MNEMAHHUKN, NAEMAHHULbBI U Op.) HE



ABNAOTCA CybbekTaMm CEMENHOro NPaBOOTHOLWEHNS 3@ UCKJTIIOYEHMNEM CJTy4aEeB,
npenycMoTpPEHHbIX 3aKOHOM. K npuMepy, ecnm y HUX Ha BoCNUTaHunm npebbiBaeT
pebeHoK, To No obwemy npasuy 3TN nmua obs3aHbl NpenocTaBuTb AaHHOMY pebeHKy
MaTepuasbHyo nomouwb. JaHHasa 0643aHHOCTb yCTaHOBNIEHA N ANs Takoro pebeHka, Ha
KOTOpPbIN C [OCTUXXKEeHUEM coBepLleHHOoNeTNs nosaraetcsa 06493aHHOCTb coaep>XaTb 3TUX
HeTPYO0CnoCOOHbIX poACTBEHHMKOB. OCTaHaB/IMBasACb Ha CybbeKTOB, Xo4eTcs obpaTuTb
BHMMaHMe Ha cneyndunky Cynpyros, Kak y4aCTHUKOB CEMEeNHbIX NMpaBoOOTHOLWEHNN. Tak,
Cynpyru - 3To anua, KoTopble COCTOAT Mexay coboin B opuumnmanbHO
3aperncTtpmpoBaHHoM B opraHax 3AIC bpake. Hukakon gpyrom 6pak, kpome
rpa>K4aHCKOro, 3aKOHOM He NpPU3HaeTCs: HU LLepPKOBHbLIN, HN Bpak B hopme
COXNTENbCTBA, KOTOPbIN B 06uXxoae Takxe Ha3blBaeTcCA "rpakgaHckum 6pakom”. TonbKo
obnLManbHO 3aperncTpupoBaHHLIN Bpak NOPoXKAAET CYrNpyXeCKne OTHOLLEHMS,
perynmpyembie CEMENHbLIM NPaBoM, NopoXaaeT 06w ecTBo MMyLLeCcTBa, NPaBo Ha
anMMeHTbl U T.4. CemMenHble MPaBOOTHOLLUEHNS XapaKTepusyoTca ANAWLnMcs
XapakTepoM, 4YTO NMPOANKTOBAHO UX BbICOKON COLMANIbHON LLeHHOCTbI0. B rpa)kAiaHCKOM
npase, Kak NpaBusio, pacnpoCcTpaHeHbl 4OrOBOPbLI, B KOTOPbIX CPOK OENCTBUA onpeneneH
Yacamu nnbo BoobLle MUHYTamMK (K NpuMepy, A40roBOp NepeBo3KmM NMbo BO3Me34HOro
OKa3aHWs ycnyr), B ceMernHoOM e HaobopoT. CeMelnHble NpaBOOTHOLWEHNSA He obnanatoT,
KaK MpaBuso, BpeMeHHbIMN orpaHn4yeHnamu. MNMpasa n o6a3aHHOCTN Cy6bEKTOB
CeMeWHbIX NpaB UMEKT JINYHbLIA XapaKTep, OHMN BO BCEX CJlyYasX CBA3aHbl C KOHKPETHbIM
AKTUBHbLIM CyObeKTOM. [pn 3TOM, AaHHble npaBa 1 06493aHHOCTN NNLLO MMEET KaK YJeH
ceMbu, N 0O Tex Nnop, Noka JaHHas CBA3b He byaeT yTpa4veHa, K npumepy, € pa3BoaoM,
CMepTbIo, YCbIHOBJ/IEHMEM, OHO (NpaBo) He byaeT yTpayvyeHo. MIHaye roBops, akTUBHbIN
CybbeKT ceMenHoro npaBa He NMeeT BO3MOXXHOCTM OTKa3aTbCsA OT NMpuHagiexxallero
emy npaa. CnegoBaTenbHO, CEMENHbIE NpaBa U 06893aHHOCTY - 3TO "BHEOOOPOTHLIE",
HenepenaBaeMble HN NYyTEM YHUBEPCAsIbHOro npaBonpeemMcTBa, HU NyTeM corsalieHus
CTOPOH, YTO CYLLECTBEHHO BblaeNnseT NX U3 Opyrmx CyLwecTBYOLMX NpaB 1
obsa3aHHOCTen (HanpuMmep, rpaxagaHckux). K npumepy, nnuo, KOTOPOMy B CUY
POACTBEHHbIX OTHOLUEHNI NPUHAONEXUT NPaBo NOJly4aTb aJIMMEHTbI O CBOEro oTua, He
MOXXeT nepefaTb AaHHOe NpaBo ApyroMy uLy, NOA4apPUTb €ro, oTaaTb B KayecTBe
3a/0ra uam oTpeybcs oT Hero. [laHHoe NpaBuJ1o BbiITEKAET HE U3 Aorosopa, a ocoboro
topnanyeckoro (pakTa - (pakTa poACcTBa, KOTOPbLIN HadenseT AaHHble OTHOLLIEHMNS
0C0b6eHHbIM XapaKTepoM, CBONCTBEHHbIM TOJIbKO CEMENHOMY MNpaBy. YY4aCTHUKMN
CeMenHbIX NPaBOOTHOLWEHN MOryT y4acTBOBaTb B O0/IbLLIOM KOIMYeCTBe
NMPaBOOTHOLLUEHNI OAHOBPEMEHHO. K npumepy, ObITb YCbIHOBUTENEM U MPU 3TOM
BbIMJla4MBaTb a/IMMEHTbI CBOEeMY pebeHKy 1 cocTosaTb B bpake. be3Bo3mMe3gHbIn
XapakTep ceMenHbIX NMPaBOOTHOLWEHU Bblpa>kaeTCs B TOM, YTO KaK NMpasusio, CTOPOHbI



He NoJly4alT HUKAKOWN NMYLLLECTBEHHON BbIrogbl. IMyLLeCTBEHHbIE CEMEWHbIE NMPaBOBbIe
OTHOLWEeHNA coaep>kaT 6e3B03Me3gHYI0 MaTepuasibHY NOMOLLb U NOAAEPXKKY YleHaM
CeMbMW, a TakKXe APYruM poACTBEHHUKAM, KOTOpble B HEW Hy>XAatoTcs, 6e3so3mesgHoe
npenocTassieHne coaep)XaHns Kak ncnoaHeHmne o6a3aHHOCTU, NPefyCMOTPEHHON
3aKOHOM. CTOUT OTMEeTUTb, 4TO NpeAyCMOTPEeHHas B 3aKoHe 0643aHHOCTb geTen
coaep)XaTb CBOUX HETPYOOCNOCOOHbIX, HY>XAAKLWNXCSA B MOMOLLM poanuTenen He genaet
alMMeHTHble 06a3aTeNnbCTBa B3aMMHO-Bo3Me3aHbiMuY (cT.80, 87 CK P®). CemenHblie
MPaBOOTHOLLUEHNS BO3HUKAIOT, N3MeHATCa nbo npekpawatoTcs Ha 6a3ze o0cobbix
topuaAnYeckux hakToB, KOTOpble NpenyCcCMOTpPeHbl 3aKOHOM. Cpeaun Takux hakToB
poXaeHue, 3aktyveHne bpaka, ero pactop>xeHue, ycblHoBNeHne pebeHka n gpyroe.
Mpn 3TOM, Npn BONBLWNHCTBE CUTYaUUN A9 HAaCTYNJIeHMA NMPaBoOBbIX NOCNEACTBUN
TpebyeTcsa Hann4me PakTU4eCKoro coctaBsa (COBOKYMHOCTb OpnanYeckKnx paktos). K
npumepy, 4Tobbl YCbIHOBUTL pebeHka, TpebyeTcsa Boien3baBaeHNE YCbIHOBUTENSA U
Ccynpyra yCblHOBUTEeIS, eC/In TaKOBOW UMeeTCs, cornacume poagutenein pebeHka nnbo nuu,
KOTOpble ero 3aMeHstoT, corsaacue camoro pebeHka npu goctmxeHum nm 10 neT,
peweHmne cyna 06 ycbiHoBNeHUN. OcobbiM 3Ha4YeHneM B CEMeNHOM npase obnagatoT
topnanyeckme pakTbl-COCTOAHUSA, NpeacTasnsowme cobon cobbliTnga anawierocs
XapakTepa, Takme Kak poACTBO, HeCOBepLUEHHOoIeTHNe, CyrnpyxecTso, bepeMeHHOCTb,
HY>X0aeMOCTb N T.N. AAMUHUCTPATUBHO-MNPABOBbIE aKTbl FOCYAAPCTBEHHbIX OPraHOB B
ceMenHOoM npase 4acTo BbICTYyNatoT lopuanvyeckumm pakTaMum, KOTopble BJAEKYT
nMpaBoOBble MOCNEeACTBUSA: perncTpaunto bpaka nam poxxneHus, perncrtpaumnio
YCbIHOBJIEHUSA. B OaHHbIX CUTyaunsax opraHbl rocyfapcTBa BbICTYNAT B KaYyecTBe
CybBbeKTOB agMUHUCTPATUBHbBIX OTHOLWEHNN U CybbeKkTamMn CeMenHoro npasa He
ABNAOTCSH.

1.3 CyObeKTbl CeMelHbIX NPaBOOTHOLUEHUM

B npeabiaywiem naparpacde Mbl yxe obpaTninm BHUMaHME Ha TO, 4YTO CyObeKTOM
CEMENHbIX NPaBOOTHOWEHUN MOryT BbITb TONLKO (husmyeckme nmua. Hm obuiecTBeHHbIe
obbegnHeHns, HX lpuandyeckne nmua, HM NHble obpa3oBaHMA HE MOTYT BbICTYMaTb
cybbekTamMm CEMENHOro NpaBa U UMeTb CEMENHbIE NMpaBa 1 0693aHHOCTN, KOTOpPbIe
npuHagnexat anygy. CybbekTaMm ceMenHbIX NPaBOOTHOLWLEHNI ABNAOTCA Anua,
obnapatouwme ceMenHbIMK NpaBaMn N 06593aHHOCTAMM B OTHOLWLEHUN opyr apyra. U3
aHanusa ctaTtbuh 2 CK PO cnegyeT IOrMYeCcKNim BbiBOA, YHTO CyObeKTaMn ceMenHbIX
NMPaBOOTHOLLUEHU ABMAIOTCA CYnNpyrn, poanTesnn n eTtun, a B YCTaHOBJ/IEHHbIX 3aKOHOM
C/lyqaax Tak»Xe U NHble POACTBEHHUKN N LA, KOTOPbIE MPUHUMAOT Ha cebsa ceMmenHo-
npaBoOBble 00653aTeNbCTBA, K MPMMepPY, N0 BOCMUTAHNIO N COOEPKAHUIO



HecoBepLleHHoNneTHero pebeHka. HekoTopble yyeHble, Hanpumep O.HD. Kocosa,
npepnaratoT paCWMpPEHHbIN CANCOK CyObekToB ceMenHoro npasa. OHW npeanaratoT
cyYuTaTb cybbekTaMu npaBa: poanTenen n geTen, B TOM 4YMCie HeCOBEPLUEHHONETHUX;
cynpyros, beiBlWNX cynpyroB; 6abylwek (geaywek), ¢ o4HOW CTOPOHbI, U BHYKOB (BHYY€EK)
- C Apyron; 6paTbeB N cecTep; YCbIHOBUTENEN N YCbIHOBJIEHHbIX; ObIBLLUNX YCbIHOBUTENEN
N YCbIHOBJIEHHbIX, @ TaKXXe POACTBEHHUKOB YCbIHOBUTENIEN N MOTOMCTBO YCbIHOBJIEHHbIX;
MacbIHKOB (Nag4yepuy) U oTYNMOB (Mayex); BbIBLUMX PaKTUYECKUX BOoCNUTaTeNem n nx
BOCMUTAHHMKOB; ONEKYHOB (noneynTenen) n nx rnogorneyHblX; NpMeMHbIX pogutenen n
neten. Kak otmeyan O.C. Nodde: cybbekToM ceMenNHbIX MPaBOOTHOLLIEHNIN, MOTYT ObITb
TONbKO rpakaaHe, Kakon 6bl pa3HOBUAHOCTN CEMENHbIX MPAaBOOTHOLLUEHUA 3TO He
Kacasiocb. focynapcTBO, B CBOO o4yepenb "obecneymBaeT NpaBoBOe peryanpoBaHue
OaHHbIX OTHOLLUEHNI, MOMOraeT N COAENCTBYET cybbeKkTaM 3TUX OTHOLLEHNI, COBeEpLUaeT
IOpUANYECKME aKTbl Yepe3 KOMMETEHTHbIE OpraHbl, 6e3 KOTOPbIX CEMENHbIE
NMPaBOOTHOLIEHUSA HE MOrN Bbl BO3HUKHYTb, HO CaMO X Y4aCTHUKOM He cTaHoBuTCa". B
CBA3U C 3TuUM, TpebyeTca NPoBOAUTL pPa3nynsg Mexxny cCobCTBEHHO ceMenHbIMUN
NMPaBOOTHOLUEHNAMN N MPaBOOTHOLLUEHNAMN, KOTOpPble yperyJmpoBaHbl HOpMaMu
CeMeNnHOoro 3akoHogaTtenbcTBa, U CeMenHoro kogekca P® B 4acTHOCTW. B cBOEM TOYHOM
3HaYeHUN CEMENHbIE MPAaBOOTHOLIEHNSA NPeaCcTaBAAT COO0M OTHOLLIEHUSA MeXAY
4Y7leHaMWN CeMbM, KOTOpPbIe NonagatoT B chepy ceMeNHO-NPaBoOBOro perysinpoBaHuns, B
COLMOJIONNYECKOM ee NMOHNUMaHNN, a TakKXe Mexay POACTBEHHUKaMU NepBoOn 1 BTOPOU
cTeneHamun poactea. CooTBETCTBEHHO, CybbeKTaMn JaHHbIX OTHOLEHUA MOTYyT BbITb
TONbKO rpakgaHe. OpraHmsaunsaM cocToaHUA poacTea u bpaka HefoCTynHbl. BMecTe ¢
Ha3BaHHbLIMN NPABOOTHOLEHUAMMN, COCTABAAOLWNMM NpegMeT CEMENHOrO NpaBa,
ceMenHoe 3akoHoaaTenbCcTBO 6epeT B chepy NpaBOBOro peryampoBaHmsa Takxxe 611M3Ko
MPUMbIKaoLWMe K HAM, 0gHaKo Apyrue no cBoewn CyLHOCTN OTHoweHus. K npumepy,
cTtaTtbmn 109, 111 CK P® Bo3naratoT 0683aHHOCTb Ha aAMUHUCTPALIMIO OpraHn3aumm no
MecTy paboTbl NnaTenbUWmnKa aJIMMEHTOB YAEPXKMBATb a/IMMEHThI U3 3apaboTHOW nNnaThl
n (nnbo) apyroro goxoaa niaaTtenblmKa 1 no coobweHuo cyaebHomy npucrasy-
UCNOJIHNTESIO U NINLY, KOTOPOE noJsiyydaeT alMMeHTbl, 06 yBOJSIbHEHUN NNaTeNbLUMKa, O
HOBOM MecTe ero paboTbl NIMbO XMUTenbCTBa, KOrga OHO N3BECTHO opraHm3auunn. Mpn
3TOM, B OTHOLLUEHUAX NPUHMMAET y4acTue rpungnyeckoe nmuo - paborogatens
nnaTtenblinKa aJIMMEeHTOB. BMecTe € TeM, 3TO He 03Ha4aeT, YTO OHU ABNAIOTCA
CybBbeKTOM ceMenHbIX MPaBOOTHOLIEHNW, MOCKOJIbKY CYLWHOCTb OTHOLLIEHUA B AAHHOM
cnydae obnagaeT rpa>kgaHCKo-NpaBoOBbIM XapaKTepoM (Npu y4acTun nosyyaTtens
anumeHToB) NMb6O rpa>kgaHCKo-NpoueccyanbHbIM (Npy y4acTum cynebHoro npucrasa-
NCNOJIHNTENA) XapaKTepoM. Tak)Xe He CeMenHO-NMpaBoBOM, @ aAMUHUCTPATUBHO-
npaBoBOM Npupoaon obnanatoT OTHOLEHNSA, KOTOPbIE CKIAAbIBAOTCA B CEMENHOWN



chepe, HO Mexay rpaxgaHaMmm U rocygapCcTBeHHbIMN (MyHULMNA/IbHBIMW) OpraHamu.
NMpMepoM TakKUX OTHOLLUEHUW, B HAaCTHOCTU, ABJIAIOTCA OTHOLLUEHUS MO NOBOAY
perncTpaumm akToB Frpa>KgaHCKOro COCTOAHUSA, YCTAaHOBIEHNA N OCYLLECTB/IEHNS OMNeKNn
N noneynTenbCcTBa Hapg AeTbmun. CnegoBaTesibHO, AaHHble 06pa3oBaHMA HE OTHOCATCA K
cybbekTam ceMmenHoro npasa. pakxaaHe, ABNASCb e AMHCTBEHHO BO3MOXXHbIMU
y4YaCTHMKaMWN CEMENHbLIX MPaBOOTHOLLEHWUI, Y4aCTBYIOT B HUX B 0COBOOM CcTaTyce, Kak
poauTenn, oeTun, Cynpyru, onekyHbl, ycblHOBUTENN U T.N. OOHO 1 TO XXe NnL0 Npu 3TOM
MO>XeT 04HOBPEMEHHO Y4aCTBOBaTb BO MHOXXECTBE pa3HbIX CEMENHbIX
rnpaBoOTHOLWEHNN. Tak, B O4HOM OHO BbICTYMNaeT Kak BHYK, B PYIrOM - KaK CblH, B
TPeTbeM - Kak OTel, B YeTBEPTOM - Cynpyr, a B NATOM - Kak 6paT n T.n. B yKa3aHHbIX
cTaTycax rpa)kgaHe He3aMeHMMbI, B CBA3M C 4eM itoboe cemenHoe NpaBooOTHOLIEHNE
paccMaTpuBaeTCsa B Ka4YeCTBe YHNKaIbHOro NPaBOOTHOLLEHUS Mo CBOeMY CYyObeKTHOMY
cocTaBy MHOrMmu astopamu. Oba3aTenbHON NPeANOCLIIKON y4acTUA rpakaaH B
CeMelnHbIX NPaBOOTHOLLEHMAX ABAAETCA Ha/lnyme y HUX ceMenHomn npasocnocobHocTn. B
CK MN® oTCyTCTBYIOT HOPMbI, KOTOpble Bbl CreunanbHO peryamposasn npaBocrnocobHOCTb
rpa>xgaH B chepe cemenHoro npasa. Ho, AymMaeTcs, B 3TOM U HET HAaCYLLHOWN
HeobXoAMMOCTK, MOTOMY KakK obLiee NoHATME rpa>KgaHCKOW rnMpaBocnocobHoCTH,
copepxaweeca B cT.17 'K P®, B NosIHON Mepe NPUMEHNMO U B pacCMaTpMBaeMON
Ccthbepe, B ceMeHOM MpaBe faHHble NOHATUA UCMNOoJb3YTCA NO aHanorun. CemenHas
NPaBoCrnoCcObHOCTb MOHMMAETCH Kak CMOCOBOHOCTb rpakaH UMeTb CeEMeNHble NpaBa U
HecTn obs3aHHOCTU. OHa B paBHOM Mepe NPU3HAeTCs 3a BCEMU rpakaaHaMum 1
OrpaHMYMBaeTCsa TOJIbKO B CUTYaLMAX N NOPALKe, KOTOpble MPSAMO YCTaHOBJ/IEHbI B
3aKoHe. lepemMeHbl B rpak4aHCKon eecnocobHOCTN HenocpeacTBEHHbLIM 0bpa3om
B/INAIOT Ha CEMENHble NPaBOOTHOWEHNSA. Tak, orpaHudyeHne nmbo nmweHne nnua
rpaka4aHCKOW geecnocobHOCTU BeeT, clefoBaTeslbHO, K OrpaHUYeHnto Mbo nuweHuto
cemMenHon npasocnocobHocTn. Kopones KO. A cymMTaeT, 4TO CBA3b AaHHbIX MPaBOBbIX
ABJIEHUN B CEMENHOM 1 FPa>KAaHCKOM rpasBe HAaCTOJIbKO TeCHasd, YTO MOXXHO 3aKJl04NTb
0 eAMHOM MOHATUM NMPaBOCMNOCOBHOCTM N AeecnoCObHOCTU B rpa>K4aHCKOM N CEMENHOM
npase. CNOXHO COrnacnTbCsa C ero MHeHmnem. Mo gaHHOMY BOMNpPOCY B iMTepaType
BCTpeYvaloTca gpyrme, Ha Haw B3rnag, bonee o60CHOBaHHbIE TOYKM 3peHUS. Tak, K
npumepy, 4.P. Bebepc, nsgaswimnin moHorpaduto, cneumnasbHO MOCBALWLEHHYIO U3YYEHULO
KaTeropun npaBocnocobHOCTb N 0eecnocobHOCTb NPUMEHNTENLHO K CEMENHOMY U
rpa>k4aHCKOMY MnpaBy, NMpuLlesn K BbiIBOAY, YTO HEBO3MOXXHO B CEMeNHOoe npasBo
MeXaHun4YeCKMM obpa3oM nepeHecTn rpa>kgaHCcKo-npasoBble KaTeropun. OgHaKo, aBTop
Mpn 3TOM OTMeYaJl, 4TO AaHHbI€ MOHATUSA HAaCTONIbKO BAM3KK, 4YTO NCcnenoBaTb UX
HeobxoanMo ToNIbKO coBMeCcTHO. CeMelnHasa npaBocnocobHocTb onpenenseTca 4.P.
Bebepc kak cnocobHOCTb COrjlacHO 3akKoHy, CoBepLlaTb CEMENHO-NPaBOBble€ aKTbl U



NMETb JINYHbIE HEMMYLLECTBEHHbIE N NMYLLLECTBEHHbIE NMpaBa 1 06a3aHHOCTH,
npefycMOTpeHHbIe 3aKoHO4ATeIbCTBOM 0 Bpake n cembe. HecMoTps Ha 3acnyru aBTopa
npuBegeHHOW LMTaTbl, Mbl CHUTaeM, 4TO JaHHOe onpefesieHne Hesb3a Ha3BaTb
yOa4HbIM, MOCKOJIbKY B COOep)XaHue npaBoCrnocobHOCTM He cnefyeT BKAYaTb
cnocobHocCTb "coBepliaTb akTbl". Tak, KOrga roBOpMUTCS 0 CNOCOBHOCTKM NMLUa coBepLllaTbh
aKTbl UX CBOMMU OENCTBUAMU, TO NOSABJIAETCS /IEMEHT 0eecrnocobHOCTH, a He
npaBocrnocobHocTn. Ecnn xxe aBTOpOM noapasymeBaeTca abcTpakTHasa BO3MOXKHOCTb
COBepLUEeHNS aKTOB, TO B TaKOM CJly4ae, no4eMy roBOpuUTCS TONIbKO 00 akTax?
BO3MOXXHOCTb COBepLUEeHNS IPUANYECKMX NOCTYMNKOB TakKXe BXOAUT B COAEpPXKaHMe
npasocnocobHocTn. Ppa3a "coraacHo 3aKOHY" TakXXe ABAAEeTCH U3NNLWHEN, MOCKOJIbKY
HUKTO He MoXeT obnanaTtb Nnpasamum 1 0693aHHOCTAMU, KOTOPbIE HE COOTBETCTBYIOT
TpeboBaHMAM 3aKoHa. Takme aBTopbl, Kak A.P. Bebepc, H0.A. Kopones, B.. OaHnNVH,
M.A. XBaToOBa cnpaseasinBO OTMEYalT B CBOUX UCCNeL0BaHNAX, YTO MNoL CEMENHON
NPaBoCrnoCcObHOCTbLIO MOHNMAETCH OPUANYECKasa BO3MOXHOCTbL obnagaTb He BCeMun
npaBaMn N 06593aHHOCTAMU, @ TOJILKO NMPEfYCMOTPEHHbLIMU CEMENHbBIM
3aKoHopaTesNIbcTBOM. O4eBMAHO, 4TO He obnafas ceMenHOW NPaBoCNOCOBOHOCTbLIO,
pusmyeckoe NMuLo He nMeeT BO3MOXXHOCTb peasin3oBaTb NpaBa, KOTopble
npenycMoTpeHbl CeEMeNHbIM 3aKoHo4aTesIbCTBOM. Hanpumep, OH He MOXKeT 3akJIl04nNTb B
Bpak nmbo ycbiHOBUTbL pebeHka 1 T.n. TaknMm ob6pa3omM, OCHOBLIBAsACb Ha
BbllLUECKAa3aHHOM, noJjlaraeM, 4YTo Nog ceMenHoW NpaBoCrnocobHOCTbIO MOHUMaETCA
CnocobHoCTb hmanyeckoro nuua obnagatb ceMenHbIMM Npasamm n obaszaHHoCcTAMU. B
OT/IN4MNE OT rpakgaHCKoM NpaBoCcnocobHOCTN, B coAepXaHMe KOTOPOMN BXOOUT TOJIbKO
MPUMEPHbLIN KPYr CyObeKTUBHbIX MPaB 1 TOJIbKO YNOMUHAHNE O BO3MOXXHOCTU nnua
obnapatb NobbIMM 0693aHHOCTAMU, copoep)KaHNe CEMENHON NPaBOCMOCObHOCTH
onpepenaeTcs 4OCTAaTOYHO TOYHO U YeTKo. HecMmoTp4d Ha To, 4TO B CK PO He
coaepxntca nogobHom cT.18 'K PO HOpMbI, 0AHAKO, K TaKOMY BbIBOALY MOXHO MPUNATU
NCX0A4s U3 CMbICNIa KOHKPETHbIX HOpM, coaepxxalwwmxcsa B CK PO B 3ToOM Takxe COCTOUT
cneyndunka cemenHom npaBocrnocobHocTn. CemenHasa npaBocnocobHOCTb BO3HMKAET B
MOMEHT poXXOeHus Xuneoro peberHka. Mo cnpasennmsomMy 3amedaHuio .0,
LLlepwieHeBMYa, NpaBoCrnocobHOCTbL NOSABNAETCA HE paHee, 4eM C MOMEHTa NOSABAEHUS Ha
CBEeT XKMBOro cyuiecTBa. Takoro e MHeHus rno JaHHOMY BOMPOCY NpuaepxmBaeTcs n
O.1N. Menep, o6ocHOBaHHO yTBeEpPXXAas, 4HTO CyObeKkTOM npaBa sBNSeTCA MiafeHel,
KOTOPbIN POXAAETCA XUBbIM. XKUBOPOXXAEHNE MOATBEPXKAAETCA MeANLNHCKUMN
OOKYyMeHTaMn. [laHHbIN AOKYMEHT BblOaeT MeguLUHCKaa opraHn3auns, He3aBmMcumo oT
CBOEWN OpraHn3aunOHHO-NPaBoOBON hopMbl, B KOTOPOM Npoucxoannm poabi, nnbo
MeONLUNHCKOW opraHu3aunen, Bpayd KOTOPOM OKasbliBasl MEAULMHCKYO NMOMOLLb NpKn
ponax nmbo B KOTOpyto obpaTunack MaTb Nocae poaos, UK JINLO, KOTOPOEe 3aHUMaeTCs



YaCTHOW MeaULMHCKON NPaKTUKON Npn pogax BHE MegnUNHCKOW opraHusaunn. O dakTe
poXxaeHunn pebeHka Tak>Xe CBUOeTeNIbCTBYET U pelleHne cyna o6 yctaHoBNeHUN haKTa
poxaeHunsa pebeHka (cT.14) faHHOWM XEeHLWnHoN. NToMMMOo 3Toro, poxxaeHue pebeHka
XXNBbIM 0OJ/IXKHO ObITb Hagnexawmm obpasom oopmMieHo (rocyaapCTBeHHas
pernctpauns). Npu poxaeHnsa asonHn nnbo 6onbluero Koan4yecTsa AeTen OOJIKHA
yKa3blBaTbCA UX NOCAe0BaTeNIbHOCTb Npu poxxaeHnn. OgHako, HeobxoaMMo NoOHUMaThb,
4YTO OTCYTCTBME rOCYyAapPCTBEHHOW perncTpaunm poxxaeHns He nuwaeT pebeHka
cemenHon npaBocnocobHocTu. Ecnun pebeHok poanacs mepTBbIM, TO OH He NpuobpeTaeT
ceMenHom npaBocnocobHocTn. Ecnm xxe pebeHok ymep Ha NepBOnN Hefene XU3Hu, To B
TakoM cny4ae oH obnagan ceMenHom NpaBoCnoCOOHOCTLIO B MEPUOL CBOEN XU3HMU.
CemMenHag NpaBoOCNOCOOHOCTb NPUHAANEXUT BCEM rpakgaHaM B oagnHakoBon mepe. OHU
MMEIT PaBHYIO IOPNONYECKYIO BOSMOXHOCTbLIO 0b61lafiaTb CEMENHbIMU NMpaBaMn U HECTU
06sa3aHHOCTN B chepe CEMENHOr0 NpaBa, HEB3MpPas Ha TO, KAKOro OHM Nosa, pachl, Ha
KaKOM fi3blKe pa3roBapuBatoT, KAKOW OHN HaLMOHAJ/IbHOCTU, MPONUCXOXKOEHUSA, U3 KAKOr0
MeCTa XUTeNbCTBa U Npodnx obctoaTenbcTB (CT. 19 KoHcTuTyuun PO). B.A. PsceHues,
BMecCTe C TeM, OTMe4aeT Nno AaHHOMY MoBOoAY, YTO ceMenHas NpaBoCnoCobHOCTb,
HECOMHEHHO, BO3HUKAas C POXXAEHNEM, NPU OOCTUXKEHNN NNLLIOM KOHKPETHOro Bo3pacTa
pacwupsaeTca.B.N. JaHnnuH, nogaep>xmesaa AaHHOE MHeHMe, NULLET, 4YTO coAep>XaHue
psAa 3/1eMEHTOB CEMENHON NpaBocnocobHocTn obnagaeT ANHAMNYECKMM XapaKTepoM.
MoSABMBLUMCH MPU POXXAEHUN YesloBEKA, NPaBOCNOCOOHOCTb MOMNOIHAETCSA HOBbIMU
3/IeMeHTaMun C Te4EHNEM ero XU3HWN. IMHaMnKa ceMenHon NpaBoCcrnocobHOCTH
Bblpa>kaeTcCs B U3MeHeHUN ee obbeMa B Te4eHMe XN3HM YenoBeKa. Tak, C MOMeHTa
poXXOeHUsa cogep)XaHne ceMenHom npaBocnocobHOCTN orpaHNYMBaETCA TOJIbKO NMPaBoM
TpeboBaHMA OT B3POC/bIX HaAeXallero BOCMNTAHNA N COAEPXKaHUSA, @ TaKXe JINYHbIe
rnpaBa HeCoBepLUEHHONIeTHUX, YCTaHoBJIeHHble B rnaBe 11 CK P®. C Te4eHneM XN3HU
obbem cemenHom NpaBocnocobHOCTN NOCTENeHHO BO3pacTaeT (CHavYana ¢ 14 neT, 3aTeMm
€ 16 neT). CywecTBeHHble U3MEHEHNSA 0bbeMa CeEMENHON NPaBOCNOCOOHOCTH
MPONCXOOAT NPU AOCTUXKEHMN 18 neT, 04HaKOo, N B aHHbI MOMEHT TaK)Xe eLlle Hesb3s
rOBOPUTb, YTO CEMENHas NPaBoCNoCObHOCTbL HACcTynaeT B NOJIHOM obbeMe, NMOCKOJIbKY C
18 neT npekpalwaeTcs 4enCcTBUE NpaB, KOTOPble BO3HUKJ/IN B MOMEHT poXxaeHus. B
hanbHenwem obbem n cogep)xaHme CEMeNHON NPaBoOCNOCOOHOCTN NPOAO/IKAOT
MEHATbLCA: BMecTe C aJIMMEeHTHbIMU 0653aHHOCTAMU CYLECTBYIOT TakKXXe N aJIMMEHTHbIE
npasa u T.n. B cBA3K C TeM, 4TO ceMelnHble npaBa 1 0693aHHOCTN ABNAIOTCSA
HEeOoTYY>XAAaeMbIMU OT IMYHOCTM X obnagaTenen, To UX peasansaunsa HEBO3IMOXKHa Yyepes
npeacTtaBuTenen, 3a NCKJIKYEHNEM CEMENHO-UMYLLLECTBEHHbIX NpaB. icxoas ns 3Toro,
cemMenHas npaBocnocobHOCTb N AeecnocobHOCTb BO3HMKAKOT, MPAKTUYECKHN,
€QWHOMOMEHTHO. HakoHeL, ceMenHasa NpPaBoCNOCOOHOCTb 3aBUCUT OT Fpa>KgaHCKOWN



neecnocobHoCTH, B CBA3M C 4EM HEKOTOpPbIE BUAbI CEMENHON NPaBOCNOCOOHOCTN He
MOryT BO3HUKHYTb Y /I1L, NPU3HAHHbLIX CY4O0M HEeLeeCrnoCobHbIMM NN faxke
orpaHM4yeHHO geecnocobHbIMU. OTHOCUTENIbHO CEMENHON AeecnocobHOCTM CybbekToB
ceMenHoro npasa HeobxoaAmMMo cKkasaTb cnepytouiee. Ha cerogHAWHWN A€Hb B
LUMBUINCTUKE BCTPEYaloTCAa padHoobpasHble MHeHUSA. Tak, paa aBTopos rosopuT 06
€4VNHOM NMOHATUN NPaBOCMNOCOOHOCTN N 0eeCnoCObHOCTN B rpa)KgaHCKOM 1 CeEMeNHOM
npase, Apyrne aBTopbl - 0 TOM, 4TO B CEMENHOE NPaBO HE MOXET MexaHu4eckn bbiTb
nepeHeceHO COOTBETCTBYIOLLME MPaXKJaHCKO-MPaBOBble KaTeropmnm, 4eecnocobHoOCTb B
ceMenHOM rnpaBe ABJISeTCHA CaMOCTOATEe/IbHbIM BUAOM 0eeCcnOoCOOHOCTU, TPeTbU - 4TO
0eecnocobHOCTb, Kak CeEMEeNHbIN MHCTUTYT, BooOLWEe He HYy)XHa. OTCcyTCcTBME
pernaMmeHTaumnm 0eecrnocobHOCTU B CEMENHOM 3aKOHOAAaTesIbCTBE ABAAETCHA MPUYUHON
TOro, 4TO B HAayKe CEMEeNHOro npasa NpMMeHseTCs KaTeropus rpakaaHCcKom
AeecnocobHocTn. HO faHHbIN Noaxon He NO3BONSAET pewnTb npobnemy. BO3HUKHOBEHME,
CTPYKTYpa 1 coaepxaHne neecnocobHOCTM B rpa)KJaHCKOM U CEMENHOM MpaBe XOTb U
MOX0XXWN, 0gHaKo obnafatoT NPUHLMNMANbHbIMKN OTpacaeBbiMn pasnnydmamu. 4.P. Bebepc,
CYMTasa HEBEPHbIM NMPUMEHEeHNe B CEMENHOM MNpaBe rpaKAaHCKOo-MNpaBoOBON KaTeropumn
neecnocobHOCTN, BEPHO OTMEYaEeT, YTO OHa yCTaHaBAMBaeTCA "AN9 CO34aHNA U
OCyW,eCcTB/IEHUS FpakKAaHCKNX npaB n 06sa3aHHOCTEN B OCHOBHOM UMYLLLECTBEHHOI O
XapakTepa, COBepLleHNa NMYLLLeCTBEHHbIX COEJIOK, BO3SHUKHOBEHUS AeIMKTHOMN
OTBETCTBEHHOCTN". A CYLLLHOCTb CEMEWHbIX NPAaBOOTHOLWEHNN COBEPLUEHHO gpyras, 4To
rOBOPUT O HEBO3MOXXHOCTN NepeHeceHns Ha CybbeKkToB ceMernHoro rnpasa obuiero
noHATUSA. KpoMe 3Toro, B "CEMENHOM MNpaBe HE MOXXET NMPUMEHATBLCSA Takasa KaTeropus,
KaK OrpaHMYeHHasa 4eecrnoCcobHOCTb HECOBEPLUEHHOIETHUX, YCTaHOBIeHHaa B K PO,
NOTOMY KaK ee LesieBoe Ha3Ha4yeHne OTHOCUTCS K COBEPLUEHUI0 NMYLLLeCTBEHHbIX
CAesnioK, CMOoCOBHOCTM pacnopsaXKaTbCA UMYLLLECTBOM, 3apaboTkoM. B cemenHOM npase
TakXe He NpUMeHSAeTCHA KaTeropmsa rpakAaHCKomn eNMKTOCNOCOOHOCTH, ABASAIOLWAACA
TUMNWUYHBIM BUAOM rpakAaHCKON geecrnocobHocTn". Kak BUANM, HEBO3MOXXHO NepeHecTu
KOHCTPYKLUIO FpaKgaHCKoN geecnocobHocTn B 061acTb ceMmenHOro npasa bes
3Ha4YnTeNbHOro yuepba ocobeHHOCTAM ceMenHbIX MPaBOOTHOLEHUN. HecMoTpsA Ha To,
4YTO paHee NeNCTBOBaBLUEe N COBPEMEHHOe 3aKOHO4ATe/IbCTBO He Aal0T JierajbHoun
aepuHMLUMM NoHATUSA "ceMenHasa neecnocobHOCTL", N3 aHann3a HOPM NpaBa, KOTopble
cogepxatcsa B CK PO (k npumepy, ctaten 14, 16, 19, 23, 42, 52, 56-59, 61 n gpyrux)
BblITEKAET BbIBO O CYLLECTBOBAHUN CEMENHON eecnocobHOoCTN. MNpu oTCYyTCTBUN
MOHATUSA B CEMENHOM 3aKoHOo4aTesibCTBe, 0bpaTuMCs K flerasibHOW ero geuHnunn,
KoTopasa gaHa B 4.1 cT.21 K P®. Tak, 3aKoHOL4aTe/IbCTBO NMOHMMaeT Nnoa
neecnocobHOCTbo "cNOCOBHOCTL rpa>kgaHMHa CBOMMU AeNCTBUAMKU npuobpeTaTh U
OCYLLeCTBNATb Fpa>KJaHCKMe rnpasa, co3gaBaTbh Ans cebsa rpaxgaHckme o653aHHOCTU U



NCMONMHATbL X (Fpa>KgaHCKaa [eecnoCobHOCTb) BO3HMKAET B NOJIHOM obbeMe C
HaCTynJI€EHNEM COBEPLLUEHHONETUSA, TO €CTb MO AOCTUXXKEHNN BOCEMHAALATUIETHEr o
Bo3pacTa". [laHHOe onpeaeneHne cnpaBeniMBo a9 CEMENHOro npasa Jinlb OTYaCTW.
Ona Hadvana obpaTumca K ero cTpyktype. OcobeHHO Wnpoko aeecnocobHoOCTb
noHumaeTca JI.I'. Ky3HeLo0BoW, N0 MHEHUIO KOTOPOW AeecrnocobHOCTbL OXBaThbiBaeT
yeTblpe cnocobHOCTK: ) NpaBonpuobpeTaTesibHYO; ) MPABOOCYLLECTBUTENLHYIO U
MPaBONCMOJIHUTENIbHYIO; ) NMPaBOPaCMOPAANTENbHYIO; ) Ae/IMKTOCNOoCcobHOCTb. Ha Haw
B3rnsn, B CEMENHOM rnpaBe nopg aeecnocobHoCTbio cnefgyeT NoOHMMaTb CMNOCOBHOCTb
coBepllaTb AENCTBUSA, HanpaB/ieHHble Ha NpuobpeTeHne, NnpeobpasoBaHne, NU3MEHEHNE
NNn NpekpawieHne ceMenHbIX NPaBOOTHOLLEHUN, @ TakXKe AEeNCTBUSA, HanpaBJiIeHHbIE Ha
oCyLlecTB/IEHME MPUHALNEXALLNX 1LY CEMENHbLIX MpaB N HeceHne 06a3aHHOCTEN, UM
KoppecnoHaupytowmx. Cneundukon ceMenHom 4eecrnocobHOCTU CHNTAETCA TO, HTO OHa
B Chepe coBepLUEHNSA CEMENHO-MPABOBbLIX aKTOB MNOSABAAETCHA BMeCTe C
COOTBETCTBYOLWMMUN 31IEMEHTAMN COAEPXKAHMSA NPABOCMNOCOOHOCTN N, KaK NMpaBuJo,
cyuwiecTByeT B eguHCTBE C HUM. CeMelnHO-NpaBoOBble aKThl TpebyeTcs coBepwaTb JIMYHO,
N KaK NMpaBuJio, 3TO UCKJII0YaeT UX BbIMOJIHEHME NOCPenCTBOM AENCTBUN 3aKOHHbIX
npeactaBuTenen. Peannsaumnsa ceMenHblx npas n obasaHHocTen (ocobeHHO B
NMYLLLECTBEHHON chepe) OTHOCUTCSH K MMYLLECTBEHHbIM NMpaBaM, He BCerga 3aBUCUT OT
neecnocobHoOCTN, B CBA3M C 3TUM OHO BO3MOXXHO MNyTEM COBEPLUEHUNSA OENCTBUN
3aKOHHbIMU NMpeacTaBuTenamMn. BMmecte ¢ TeM, Hann4ne geecrnocobHOCTM He Bceraa
HeobxoamMMo ona cybbekToB ceMenHbIX MpaBooTHoWweHUAX. K npumepy, B page
CUTyaunn B CEMENHbIX MPABOOTHOLLEHUSAX MeXAy poanTensaMum u
HECOBEPLUEHHONIETHUMU AEeTbMU, OANH Cy6beKT - pebeHoK - Bcerga saBnseTcs
HepeecnocobHbIM 1 ero aeecnocobHocTb He TpebyeT BOCNONHEHUSA. B page opyrux
MPaBOOTHOLLIEHWI, K NPUMEpPY, aJIMMEHTHbIX, O4Ha CTOPOHA MOXET ABMATbLCSA
HeneecnocobHon, ogHaKO AeecnoCcobHOCTb 3TON CTOPOHbLI A0JIKHA ObITb BOCMOJIHEHA
OEeNCTBMAMUM 3aKOHHbIX Npeactasutenen. CemenHasa AeecnocobHOCTb TakXe He
ABNAETCA PAa3HOBUAHOCTbIO MPaXKAaHCKON 0eecrnocobHOCTM N O0/IKHA pacCMaTpPUBaTbCA
KakK caMoCToAaTeNnbHasa KaTeropus. Ee ocobeHHOCTb 3akJ/lo4aeTCcs B TOM, 4TO B OT/In4mne
OT rpa>kgaHCKon AeecnocobHOCTM OHa MOXET HaCTyMNUTb Aa)kKe paHee A0CTUXKEHMUS
pebeHKkOM Bo3pacTa 6 sieT; 3TO KacaeTCsA BOSMOXXHOCTN CAaMOCTOATESIbHOIO
ocyliecTBseHUsa pebeHKoOM Takux NpaB Kak npaso obpallaTbCs B OpraHbl ONeKu v
nonevynTenbCTBa 3a 3aLLMTOM OT 3/710ynoTpebneHnin Co CTOPOHbLI poanuTenen u
3aMeHSALWMNX NX NNL, NPaBO Bblpa>KaTb CBOE MHEHWE MO BCEM BOMPOCaM CEMENHON
YXN3HWN, 3aTparmBatloWwmnm nx nHrepecol. CyuectseHHbIM 06pa3omM BbIpoC 06beEM
neecnocobHOCTM aeTen, KOTopble 4OCTUrIM Bo3pacTa 10 neT; a TakKe C 4OCTUXKEHNEM
14 neTHero Bo3pacTa, ee 06beM pe3Ko BO3pacTaeT, NOCKOJIbKY C AAHHOIr0O MOMEHTa



HeCOBEpPLUEHHOJIETHME MOTYT yXe ABNATbCA HE TOJIbKO A€TbMU, HO U POOUTENAMMU.
HecoBeplueHHO/IeTHUE, KOTOopble JOCTUMIN YKa3aHHOro Bo3pacTa, MMetoT npaBo
obpalwaTbCA y)Ke He K OpraHaM ONekn 1 noneynTenbCTBa, a B cyaebHbie opraHbl 3a
3aWNTON OT 3/10ynoTpebaeHnn Co CTOPOHbI poanTenen n Nul, KOTopble X 3aMeHSIoT, a
Tak>Xe C UICKOM 06 OTMeHe yCblHOBNIeHUSA, 06 yCTaHOBIEHUN N OCNapuBaHUM OTLLOBCTBA.
C Ha3BaHHOIro Bo3pacTa Y HUX MOXXeT HacTynuTb bpayHasa npaBocnocobHocTb. Ocobo
aKTyasibHOM siBNsieTca npobnema ceMenHom 0eecrnocobHOCTM No BOMPOCY COAEPKAHMUSA
MPaBOOTHOLLUEHUA NPU YH4aCTUN UMEHHO HECOBEPLUEHHOIETHUX Cy6BbEKTOB CEMENHOro
npaea, N 0 CybbekTHOM COoCTaBe JOrOBOPOB O BOCMUTaHMM geten. Ncxonsa vs
CaMOCTOSATEsIbHOCTU OCYLLECTBNEHNA POAUTENBbCKNX NpaB 16-neTHUMMK
HecoBepLlleHHoNeTHMMU, Npobnema npnobpena ewe 6ONbLWYIO aKTyasbHOCTb. lMpn
OCYLLLECTB/IEHUN POANTENBCKNX NPaB, HECOBEPLUEHHONIETHNE MOTYT ABNATLCA CYObEKTOM
ceMelnHbIX NPaBOOTHOLWEHNN (K MpuMepy, BOCNUTaHME AeTeln), a TakXe rpaKAaHCKux
MPaBOOTHOLLUEHW, €C/IN OHWU, K NPUMEpPY, B Fpa>KAaHCKOM 0bopoTe BbICTynatoT
npencTtaBuTeNs iMN NHTEPECOB CBOUX AeTen. B ¢BSA3M € 3TUM HeobXxoaAMMO NPOBOAUTL
pasnnyme Mexxny rpax4aHcKom n ceMemHom 0eecrnocobHOCTbIO N NCMOJIb30BaTb
onpeneneHHy U3 HUX, NCXoAsa N3 BUOa NPAaBOOTHOLWEHWUN, B KOTOPbIX OHU MPUHUMAIKOT
y4dacTue. Npun 3TOM, He BO BCEX C/IyYasaX NOsIB/IEHME MOJIHOW geecnocobHocTn B chepe
rpa>k4aHCKOro rnpasa AOJPKHO aBTOMAaTUYE€CKU BECTUN K NMPU3HAHUIO MOJIHOW CEMENHOW
neecnocobHocTn. B ctaTbe 27 T'K PO npeaycMoTpeHa BO3MOXXHOCTb 3MaHCMNayum
HeCcoBepLEeHHONIeTHEero, KoTopble 4OCTUr AN 16 NeT, Npu 3TOM OH CTAHOBUTCS
MOJIHOCTbLIO AeecrnocobHbIM. CeMenHoe 3aKoOHO4aTeIbCTBO He CBA3bIBAET C 3TUM (DAKTOM
BO3HUKHOBEHWE MOJIHOW CEMENHOW 0eeCnoCObHOCTN. ITO HE 3HAYUT, YTO CEMENHas
neecnocobHOCTb ABNSETCA NOJIHOCTbIO CAMOCTOATENIbHON N HE3AaBUCUMOW KaTeropmen,
OTAEeNIbHOW OT rpak4aHCKo-rnpasoBon. NMpoCcTo B 0Te4eCTBEHHOM 3aKOHe 3MaHcMnauuns
MOHMMAETCA B Ype3Bbl4alHO LWMPOKOM cMbicsie. Kak cyntaeT HO.®. becnanos,
CoBepLUeHHoIeTue rpakaaH (gocTumxeHue 18 neT) - aBnaeTcsd e GJUHCTBEHHbBIM
OCHOBaHMeM ansa npmobpeTeHns MMM NoJHOM ceMenHon geecrnocobHocTn. Ho BmecTe ¢
TeM HeobXo4MMO BO3pa3nTb AAHHOM NO3ULMN, MOCKOJIbKY, COrJIacHO obuweMy rnpasy, B
npaBe CEMENHOM O0eecrnocobHOCTb MMEKT COBEPLUEHHONETHME AeecrnocobHble nnua, T.e.
rpa>kgaHe, KOTopble 4oCTUran 18 net n He BbiNM NpU3HaHbI CyA0M HegeecnoCobHbIMN B
CBSA3U C NCUXUYECKMM PacCTPOMCTBOM. TONIbKO (haKTa COBEPLUEHHONETUS ANA NOJyHEHUS
MOJIHON CEMENHON geecnoCobHOCTMN Mano. icxoaa n3 3Toro Mbl MOHUMAaEM, YTO
COBEPLUEHHONETHNIN rpa>KgaHnH, KOTOpbIN Bbls1 MPU3HaH Cy40M HeaeecrnoCobHbIM, He
nMeeT NOJIHOM ceMenHon aeecrnocobHoCTM. A NO rpa>kaAaHCKOMyY nMpaBy OH BoobLle ee
NNLWEH NONHOCTbLIO (CT.29 K P®). NMpu3HaHue rpa>kgaHnHa HeaeecnocobHbIM B chepe
rpa>XAaHCKOro npaBa, ec/n oH B cuay ayweBHon 6onesHn nmbo cnaboymma He cnocobeH



OTAaBaTb OTYET CBOMM OeNCTBUAM MO0 MU PYKOBOAUTb, aBTOMATUYECKUN BeYeT
yTpaTy cemenHon geecnocobHoCcTn. B CBA3M C 3TNUM, MOXKHO cAenaTb BbIBOA, YTO Kak N B
rpak4aHCKOM npase, B ceMenHOM aeecnocobHoCcTb pa3nnyaeTcsa no obvemy. BmecTe ¢
TeM, CropeH BONpocC o HegeecnocobHOCTN B ceMenHoM npase. B yacTtHocTun, M.C.
KameHeukas nuweT: "nosHaa HegeecnocobHOCTb O3HaYaeT, YTO rpa>KAaHuH
npunobpeTaeT 1 oCyLECTBAET CEMENHbIE NpaBa, a TakKXe UCMOJIHAET CEMENHbIE
006543aHHOCTN HEe CaMOCTOATE/IbHO, @ NOCPEACTBOM OENCTBUN CBOEr0 3aKOHHOI0
npeactaBuTens. Tak, cornacHo cT.28 CK P®, onekyH cynpyra, KoTopbin 6bi1 Npu3HaH
CYAOM HepeecnoCobHbIM, MMeeT NpaBo TpeboBaTb NPU3HAHUA HEOENCTBUTENIbHBLIM
bpaka ero nogoneyHoro. B cootBeTcTBMU CO €T.99 CK P®, npmn HepeecnocobHOCTM Nnua,
Ha KOTOPOM NeXxuT 0653aHHOCTb Mo ynjaaTe aqnMeHToB, 1 (1nbo) nonydatens
aJIMMEHTOB, cornaweHune ob yniate aMMEHTOB 0JIKHO 3aKJIl04aTbCa Mexay
3aKOHHbIMU NpeacTaBuTeNnsaMm gaHHbix auy". CNOXKHO CornacnuTbCa C MHEHUEM aBTopa,
AyMaeTcCs, 4TO B AAaHHOM CJly4ae Mbl UMeeM MeCTO C HefleeCrnocobHOCTb B rpakAaHCKo-
MPaBOBOM CMbIC/1€ U C OFPAaHNYEHHON 0eeCrnoCOBHOCTLIO B CMbIC/Ie CEMENHO-MPAaBOBOM.
Ham npepcraBnseTcs, 4TO CEMENHON HefeecrnocobHOCTM ObITb B MPUHLMUMNE HE MOXKET,
NOTOMY 4TO pebeHOK nnu poanTesib, HE3aBUCUMO OT eeCrnoCobHOCTN, OCTaHYyTCA
pebeHkoM n poanTeneM € 60MbLWNMHCTBOM MpaB U 0693aHHOCTEN OTHOCUTENBHO APYT
apyra. Heobxoanmo yunTbiBaTb CNeununKy ceEMenHbIX MPaBOOTHOLLIEHWN, KOTOpPbIE
OTJ/INYAIOTCA OT FPa)KAAaHCKUX JINYHO-AOBEPUTESIbHLIM XapakKTepoM. cxonsa ns 3Toro,
cyuTaeMm, 41To No obbemMy feecnoCobHOCTN CyObeKTbl CEMENHOIO NpaBa MOryT 6bITb
pa3geneHbl Ha TPWU FPynnbl: ) NOJIHOCTbLIO AeecnocobHble (Nnua, gocTurwne 18 net u He
MPU3HaHHbIE CYA0M HeaeecnocobHbIMKU BCIeACTBME MCUXUYECKOrO PacCTPONCTBA); )
4aCTMYHO OeecrnocobHble (nnua Ao 18 neT); ) orpaHNYeHHO AeecnocobHble (K HUM
OTHOCSATCS, HaNpMMep: Nnua, NPM3HaHHbIE CyA0M HegeeCnoCoObHbIMN B COOTBETCTBUM CO
CT.29 K P®; nuweHHble poanTenbCkux npas - cT.69 CK P®; orpaHnyeHHble B
poAnNTENbCKUX NpaBax - CcT.73 CK P®; nuua, y koTopbix oTobpaH pebeHok, - cT.77 CK PO;
n ap.). Takmm obpasom, noaBoAsA UTOr AaHHOW raBe, HeobXxoAMMO OTMEeTUTb
cnepytouwee. . CemenHble MPaBOOTHOLLUEHUS - PAa3HOBUOHOCTb 06LLEeCTBEHHbIX
OTHOLLUEHNN, KoTopble obnagatoT CBOMM Cy6bEKTHbIM COCTaBOM, 0COBEHHbLIMM
MpU3HaKaMy, KOTOpble NO3BOAKT BbIAENTb UX Cpean Apyrmux obuecTBeHHbIX
OTHOLLUEHMIN B CaMOCToATeNbHY0 0bocobneHHyto rpynny. . Noa ceMenHbIMu
MPaBOOTHOLIEHUAMW Mbl MpeasaraeM NMOHUMaTb pa3HoobpasHbie POPMbl B3aMOCBA3EN
MeXX4y No4bMK Mo BONPOCcaM, BXOAALWMM B CEMENHYI0 chepy, yperyanpoBaHHbIM
CeMelnHbIM 3aKoHO4ATEeNIbCTBOM. . Hanbonee ApKon xapaKTepucTmkonm cybbekToB
CeEMEeNHOro npaea, KOTopas NO3BOJSET BblAENNTb X N3 CyOLEKTOB NHbIX
NPaBOOTHOLLUEHUI, ABAAETCA UX CeMelHaa NnpaBo geecnocobHocTb, obnapatoLlan



cepbe3Honm cneumndunkon. . CemenHasa NpaBoCnoCObBHOCTb - 3TO CNOCOBHOCTb
h13MYEeCcKoro nNmua NMeTb ceMenHble NpaBa U 06a3aHHOCTN. CeMenHas
NMpPaBoCNOCOBHOCTb ABNAETCH CAMOCTOATE/IbHbLIM, OT/IMYHBLIM OT FPa>kAaHCKON
NMpPaBoCcnoCcobHOCTN MHCTUTYTOM, KOTOpPbLIN 06nagaeT CBONCTBOM ANHAMUYHOCTU U C
MpoLLEeCCOM B3POCNIEHNS YenoBeKa ee 06beM MOXKET 3HAYUTENIbHO N3MEHATLCS. . [TonHoN
HeneecnocobHoCTU cybbekTa ceMEenHbIX MPaBOOTHOLLIEHNIN ObITb HE MOXKET. Yenosek,
TakK WIn nHave, gaxke byay4m HeageecnocobHbIM B rpa>k4aHCKO-NPaBOBOM CMbICIE,
COXpaHsAeT BO3MOXHOCTb OCYLLECTB/IATb eCTeCTBEHHble, NpuHaaaexalime emy u
HeoT4Yy>XaeMble ceMelHble NpaBa CaMoCToATeNIbHO. [pexxae Bcero, Ha4aTb
nccnenoBaHme BONMPOCOB Pa3HOBUAHOCTEN CEMENHBLIX MPABOOTHOLLEHUA HEO6XOAMMO C
aHanM3a NoHATUA "cemMba", MOCKOJIbKY N JINYHbIE NMYLLEeCTBEeHHbIe, N JINYHble
HEeMMYLLLECTBEHHbIE OTHOLWEHNA CKNaAbIBAlOTCA B CEMbE N MeXy cybbekTamun
CceMelnHbIX OTHOWeHNN. B Hay4YyHoM nuTepaType CYyLeCcTBYIOT pa3/inyHble onpenesneHus
ceMbun. He bynem BaoaBaTbCA B MOJIEMUKY MO 3TOMY NOBOAY, NpMBeAeEM NULlb Hanbonee
pacnpocTpaHeHHoe onpeaeneHne. CeMben aBNsieTCa 0OCHOBaHHOe Ha bpake nmbo
KPOBHOM poAcTBe obbegnHeHne naen, KoTopblie CBsi3aHbl Mexay cobon obLHOCTbI0
OblTa U B3aMMHON OTBETCTBEHHOCTbIO. KpOoMe Toro, CeMbS ABASETCSH COLUMaAIbHbIM
WHCTUTYTOM, KOTOPbIN BbIMOJHAET PYHKLUN Mason FPynnbl, @ TakXXe peannsyeTt
notTpebHocTb obuiecTBa B BOCMNPON3BOACTBE CBOMX YIEHOB U UX coumanmsaumm. Kak
MaJsion NepBUYHON rpynne, ceMbe U CEMENHO-POACTBEHHbIM OTHOLLIEHUAM CBOWCTBEHHA
rnybokasa MHTUMHOCTb, 4OBEPUTENILHOCTbL, SMOLMOHabHas NpMBa3aHHOCTbL. C no3nyun
IOPUCMPYAEHLNN, CEMbEN ABNSETCA COO3 SINL, KOTOPbLIN COEAUHEH IOPUANYECKNMN
npaBamm n obA3aHHOCTAMU. VIHa4Ye roBops, CeEMbS - 3TO NPaBOOTHOLWEHKE. B nepByto
o4Yyepenb, CEMENHOE NpaBo NpuUaaeT pnandeckoe 3Ha4yeHmne 6pavyHbiM U POANTENbCKUM
OTHOLLUEHMAM, KpOMEe TOro, HEKOTOPbIM CTerneHsAM poacTsa (bpaT n cecTpa, oTey 1 404b),
cBOMCTBa (OTYMM, Mayexa M NaCblHOK), OTHOLLEHUAM, KOTOpPbIE BbITEKalT U3
YCbIHOBJIEHUS, OMEKWN, MOoNe4YnTenbCTBa, NPUHATMA AEeTen B MPUEMHYIO CEMbIO. Tenepb
nepengem K aHanamsy npaBoBOW NMPUPOObl INYHbLIX HEUMYLLLECTBEHHbIX OTHOLLEHWA.
OTHOCUTEsIBHO 3TOr0 MOXKHO CKa3aTb, YTO Kak B CEMENHOM MpaBe, Tak N B LEJIoM,
CYLLECTBYIOT Cepbe3Hble AUCKYCCUN B HayKe. TakK, 0Te4eCTBEHHbIe y4eHble OTHOCAT
NINYHbIE HENMYLLECTBEHHbIE OTHOLWEHNS K MPaBOOTHOLWEHNSAM abCOMIOTHBLIM, C YEM
CJI0XKHO COrNlacuTbCs, ogHaKo, 06 3ToM 4yTb HMXe. K npumepy, H.Ll. EropoB noHMmMaeT
noA IMYHbIMU HENMYLLLECTBEHHBLIMM OTHOLLEHNSAMIN NOAJIEXKALLMMU NPAaBOBOMY
perynmpoBaHuio obuiecTBeHHbl€ OTHOWEHUA OTHOCUTENIbHO HENMYLLLIECTBEHHbLIX bnar, B
KOTOPbIX OLEHUBAETCA JIMYHOCTb JINOO KONNEKTUB NYyTEM BbISSBNIEHUS UX
MHOWMBUAYAIbHbIX Ka4yeCcTB. [laHHble KadecTBa nHamemnaa (KoanekTuea) MoryT
MPOSABUTLCS TOJIbKO NPU CPAaBHEHUN C OKPY>KAoLWMMK ero JioabMu. B cBA3K € 3TuM,



HeobxoaMMaa MHAMBUAYaNMU3aUNs TNYHOCTU NnMbo KoNNeKTuBa, Kak cyntaeT H.[.
EropoB, BO3MOXXHa NLLb B paMKax abCoNtoTHbIX OTHOLLUEHWIA, KOTOPbIe CBA3bIBAIOT
MHOMBUAA (KONNEKTUB) C OKPYXaloLWmMMn ero nogbMu. IMeHHO No3ToMy, cHUTaeT aBTop,
Takue OTHOWEHNA HOCAT abCcoNTHbINM XapakTep. NNpn 3TOM, 3aKoHOAATENIbHO
3aKpenjeHHbIM OCHOBaHMUeM abCoNTHOro xapakTepa JIMYHbIX HEMMYLLLECTBEHHbIX
OTHOLWIEHUN ABNSAETCSA TOT (paKT, YTO AaHHblIE OTHOLLIEHMSA BO3HUKAIOT MO NoBoay
HeMaTepuasnbHbIX Bnar, NpuHagneXxalwmnx rpa>kaaHnHy oT POXKAEHNSA NN B CUNY
3aKOHa, HEOTYY>XXAaeMbIX N He nepeaaBaeMbiX NHbIM Crocobom. [lpyrmue aBTopsbl
CYMTAIOT, 4TO AaHHAsA COBOKYMHOCTb 0OLECTBEHHbIX OTHOLLUEHWUA HOCUT OTHOCUTEJIbHbIN
xapakTep. K npumepy, T.A. ®agneesa B CBOEM UCCeLOBaHUN, JOMOJIHAA onpeneneHmne
JINYHBIX HEMMYLLLECTBEHHbIX OTHOLLEHUI, KOTOpoe paHee 6bin10 aaHo H.[. EroposbiM, Npu
3TOM MPUOEPKMNBAETCA HECKOJIbKO MHOW MO3ULUN OTHOCUTENbHO UX NpUpoabl. ABTOP
CYMTAET, YTO JINYHbIE HEMMYLLLECTBEHHbIE OTHOLUEHMNSA - 3TO 0O EeCTBEHHbIE OTHOLLUEH NS,
CKnaabiBaloLmecs OTHOCUTEIbHO HEMMYLLLECTBEHHbIX B1ar 1 B KOTOPbIX MPONCXOOUNT
oUeHKa N nHamsuayanmsaunms amyHoctn (nnbo opraHusaumm, nmbo KonnekTmea)
rnocpencTBOM onpenesieHNs ee puaAndeckn 3Ha4YMMbIX KavyecTB MHOUBUAYaIM3aLnmn
(nMeHn n MecTa HaxoxaeHus (kmtenbcTtBa)). 1o MHeHuto T.A. Pageeson,
"MHOnBMOyanm3aunsa JTMYHOCTUN OCYLLLECTB/IAETCA Yepe3 CpaBHEHME ee C OKpyxaowmmn",
He npeBpallaeT 3TN OTHoWeHNA B abcontoTHble. K npumepy, NuweT aBTop, NpaBo
poanTenen Ha BbiIbop MMeHN cBoeMy pebeHKy aBnseTcs abCoMOTHBLIM, B CBA3U C TEM, 4TO
HWKTO He O00JI>KeH HapyLllaTb ero, HoO OHO O4HOBPEMEHHO ABJIAETCA N OTHOCUTEJbHbIM,
eC/In TOBOPUTCA O COBMECTHOM MNpase poauTesien, C KOTOPbIM HEpa3pbIBHO CBA3aHbl UX
B3aMMHble 00A3aHHOCTU, MOCKOJIbKY B OCYLLECTBEHNN INYHbIX HEMMYLLLECTBEHHbIX MpPas.,
Ys1eHbl CEMbU NOJIb3YIOTCH OANHAKOBbLIMN BO3MOXXHOCTAMU. [laHHLIN BONPOC pa3BMBaETCS
B TPyAax MHOIMMX nccaenoBaTtenen, ogHako He cynTaeM HeobxoanmbiM yriaybnatbca B
Hero. OTMeTUM JINLWb, YTO MO HaLUeEMY MHEHUIO NMpPeanoYTUTEsIbHON ABAAETCA NO3NLUS,
KoTopas bblna o3By4eHa B cBoe BpeMs T.A. PageeBon. BepHOCTb faHHOro nogxoaa K
onpeneneHnto CyLwHOCTU JIMYHbIX HEMMYLLECTBEHHbIX OTHOLLEHNI B CEMENHOM Mpase
noaTBep>XLaeTCca U 3aKoHo4aTes/IbCTBOM. Tak, rnasa 6 CK P® nog HasBaHueM "JiNYHbIe
npaBa 1 06893aHHOCTN CynpyroB" pernaMeHTUpPyeT Kak npaBa, KOTOpble NpuHagnexaT
Ka)X4OMYy M3 CYyNpyroB Kak YesioBeKy u rpakgaHuHy P® (npaBo Ha BbIOOp poda 3aHATUN,
npogeccun, MecT NpebbiBaHNS U XNUTENbCTBA), TakK U cneynpurnyeckme cemenHble npasa
(NpaBo Ha cOBMeCTHOe C Cynpyrom pelleHne BONpoCcoB MaTepuHCTBa, OTLOBCTBA,
BOCMNUTAHNSA geTen n T.4.). Npu aHannse AaHHbIX NOJIOXKEHUN CTAaHOBUTCHA BUOHO, YTO
Ka)xgoe abcontoTHOe NpaBoO OQHOIO U3 CYNPyroB MMeEeT He TOJIbKo 0653aHHOCTb OPYroro
cynpyra He YNHUTb eMy B 3TOM MPenATCTBMW, HO N HaJIn4me y nocsiegHero ToO4HO Takoro
»>Xe JINYHOro HENMYLLLeCTBEHHOI O NMpaBa. B CBA3M C 3TUM BCTaeT 3aKOHOMEPHbIW BOMpOC,



NMEeEeM JIN Mbl BO3MO>XHOCTb FOBOPUTb 06 OTpPacsieBON CaMOCTOATENbHOCTU JINYHbIX
HEMMYLLIECTBEHHbIX CEMENHbIX MPaBOOTHOLWIEHNI NGO OHN ABAAIOTCA TOJIbKO
Pa3HOBUAHOCTbLIO MHOIMO BMAa NPaBOBbIX OTHOLWEHUN (K MpuMepy, KOHCTUTYLMOHHbIX,
rpa>kgaHCKMX, TPYAOBbLIX U T.4.)7 B nepByto oyepenb, TpebyeTca obpaTuTb BHUMaHUE Ha
TO, 4TO XapaKTepUCTUKa CEMENHbIX OTHOLLUEHUIA B LIEJIOM B HayKe TaK >Xe Heo4HO3Ha4vHa.
Pan nccneposaTtesien ceMenHbIX OTHOLWIEHWIW, B COOTBETCTBUM C 3apybe)XHbIM OMbITOM
(oTCcyTCTBME CEMENHOrro NpaBa Kak OTpac/in B HEKOTOPbIX CTPaHaX KOHTUHEHTAsIbHOIro
npasa (Hanpumep, B Nl'epmaHun, Ntannm, ®paHuuu, LLisenuapun) n, cnenys
onpenesieHHON JIornke yMo3aKJllo4eHUN, - He BblAeNAloT CeMeHble, B TOM Yucse
BXO4SLLME B HAX JINYHbIe HEUMYLLECTBEHHbIE OTHOLUEHNS B OTAEJIbHYIO,
CaMOCTOSATENIbHYIO PAa3HOBUAHOCTb NPaBOBbLIX OTHOLWEHUW. K npuMepy, Takas no3nuns
npocnexmnsaeTtcsa B pabotax O.C. Nodhde, KOTopbIN Nncan, 4To "ocobbin KOMMJeKC
JINYHbIX N UMYLLLECTBEHHbIX OTHOLLUEHWI, (KOTOpPbIE) BO3HMKAIOT Ha Nno4se ceMbn 1 bpaka,
perynmpyeTcsa. pa3fesioM COBETCKOro rpa>KaHCKOro npaea - CeMenHbIM npasom”.
HecMoTpsa Ha TO, 4TO Ha CEero4HAWHUNA eHb CAMOCTOATE/IbHOCTb CEMENHOI 0 NnpaBa w
Hann4me y Hero ocoboro npeagmeTa NMPaBoOBOro perysnpoBaHna oTcTanBaeTCs
OONBbLWNHCTBOM YYEHbIX, UMEIOTCHA U NPOTUBOMOSIOXKHbIE MHEHUSA. TaK, CTOPOHHMKaMWU
TOro, 4TO CEMENHOoEe NpPaBo, a clefoBaTENIbHO U JINYHbIE HEUMYLLLECTBEHHbIE OTHOLLUEHUS
CYrnpyroB - 3TO NoA0Tpac/b rpaXXa4aHCKOro npaea, asnatoTca H. L. Eropos n M.B.
AHTOKOJIbCKaA. 10 HaweMy MHeHUD, CaMOCTOATE/IbHOCTb CEMENHOro NpaBa Kak oTpacaun
rnpaBa He Hy>X4aeTCs B J0Ka3blBAHUMN, MOCKOJIbKY Hasn4yme camocrtosaTesnbHoro CK PO,
ansouwerocs obocobneHHbIM PefepasibHbIM 3aKOHOM He BXOASALWMM B CUCTEMY
rpa>K4aHCKOro 3akoHogaTeslbCTBa, CBUAeTeNnbCcTByeT 06 04eBMAHOM NO3nLUN
3aKoHo4aTenNs, K KOTOpon Mbl NnpucoeguHsaemcs. I nn4Hble HeMMyLLLeCTBEHHbIE
OTHOLUEHMS CYNnpyroB U CEMenHoe npasBo B LLeJIOM - 3TO CaMOCTOsTesIbHbIe NPaBOBble
aBneHns. IMeHHO B TaKOM Ka4vecTBe Mbl byaem nccnenoBaTb X B HacToswen paboTe.
MpUCTYNUM K aHaNn3y cogep>XXaHusa faHHbIX MpaBooTHoWweHW. ccnepnosaHmne
coaep>XaHUsa NYHbIX HEMMYLLLECTBEHHbIX CEMENHbLIX MPaBOOTHOLIEHUN Heob6X0AMMO He
TOJIbKO OJ19 BbISIB/IEHUA XapaKTepa AaHHbIX MPaBOOTHOLUEHWNI, HO N X 0ocobeHHOoCTENn, C
KOTOPbIMUM CBSI3@aHO OCYyLLEeCTBJIEHNE HENOCPEACTBEHHO Y4aCTHUKAMMN CEMENHbIX
MPaBOOTHOLUEHNIN NPUHAANeXaLlNX UM NMPaBoOMOYUMN, B CBA3U C 4EM, MOXXHO pa3faennTb
MO3ULNI0O MHOIMMX YY4EHbIX, B COOTBETCTBUM C KOTOPOW "peannsaumns rnpasa - 3To
coBepLleHne 0enNCTBUN, BO3SMOXXHbIX NCXO4A U3 cogepxaHua". OTcioaa cnenyeT um
BbIBOZ, YTO U3y4YeHME Ccoaep>KaHNS U BbigBeHNE 0COBEHHOCTEN peannsaunm JNYHbIX
HEMMYLLLECTBEHHbIX CEMENHbLIX MPaB U UCMNOJIHEHUSA CBOUX CEMENHbIX 0bsA3aHHOCTEN
HaXo4ATCS B TECHOM B3auMo4eTEPMUHUPYIOLLEN APYr Apyra CBsA3WU. B ceMbe NnyHble
HenMyLLeCTBEeHHbIe MPaBOOTHOLLUEHNS - 3TO crneunduyecKnin UHCTUTYT U B CBOEM



DONBbLWNHCTBE 3TN OTHOLWIEHNSA 0bNafatoT C/IOXKHbLIM cogep>XaHnem. K npumepy, 3710
OTHOWeHnA Mexay cynpyramu. CKkasaHHOe nogTBep>XgaeTca TeM, YHTO OTHOLIEHNS
MeXay Cynpyramm coveTatoT B cebe anemMeHTbl MPaBOOTHOLLEHWIN, KOTOpbIE
yperynmpoaHbl pa3Hoobpa3sHbiMu oTpaciaMn npasa. OTHOWEHMSA NpeacTaBUTENbLCTBA,
OoTAeNbHble Pa3HOBUAHOCTK 0653aTeNIbCTBEHHbLIX CBSAI3EN B onpeaesieHHON Mepe
MPUCYTCTBYIOT U B CYNMPY>XXECKUX OTHOLWEHUAX. BMecTe ¢ TeM, OTHOLLEHUA Cynpy>XecTBa
He CBOASATCHA HU K OOHOMY N3 N3BECTHbIX PAa3HOBUOHOCTEN rpa>KgaHCKMNX
MPaBOOTHOLLIEHUA. DTW OTHOLWIEHMSA NpeacTaBnatoT cobor ocobble KOMMIEKCHbIE
OTHOLUEHUS, NopoXXaatoLme B COBOKYNMHOCTU cneunmnyeckmm npaBoBon cTaTyc
CybBbeKTOB - CcTaTyC COCTOSAHMA B Bpake. JINYHble HEUMYLLLECTBEHHbIE OTHOLLEHUS B
CeMEeNHOM npase cYNTaeM HeobxoANMbIM MOHNUMATb 06LLECTBEHHbIE OTHOLLEHUS,
KOTOpble 3aTparnBatoT JINYHbIE NHTEPECHI Y1€HOB CEMbU, HE NMEKT SKOHOMUYECKOr O
cofep>XaHusa N He HOCAT MaTepuasibHOro XxapakTepa, HO B TO Xe BpeMs, ABNSAI0TCA
onpenensowmmMmn, 4To obycnoBaeHo CyLHOCTbIO Bpaka n1mbo cocToasHneM poacTBa.
OCHOBY 3TUX NPaBOOTHOLUEHNI COCTABASAIOT NpaBa N 06583aHHOCTU CTOPOH, KOTOpbIE
CTPOATCA M3 XKeNaTesbHbIX, 000bpaeMbIX rocyjapCTBOM AENCTBUN N NOCTYMNKOB,
Kacalwmecs INYHON XMN3HN YS1IEHOB CEMbU N APYTNX YH4aCTHUKOB CEMENHbIX
OTHOWEHUN. Ha HMX He BAMaeT pakKT COBMeCTHOro inbo pa3nesibHOro npoXXmBaHuA
Y1IEHOB CeMbW. KaXKAbI N3 HUX MOXXET MN0J1Ib30BaTbCs JIMYHbIMU NpaBaMu Mo CBOEMY
Co6CTBEHHOMY YCMOTPEHUO. BONbLWNHCTBO U3 3aKpensieHHbiX B CK PO nnyHbIX NpaB
CYMPYrv 1 UHbIE YE€HblI CEMbN NMEIDT KaK rpakaaHe PO ewe 0o BCTynaeHunsa B bpak nnum
obpeTeHnsa CocTosaHMA poacTBa (HanpumMep, NOCPEeaACcTBOM YCbIHOBIEHUS). DaKT
ochopmneHnsa bpaka nmbo poACTBEHHbIX OTHOLWEHNN HE OrPaHNYMBAET YJ1EHOB CEMbU B
MX NpaBax Kak rpakgaHuHa. B To xe BpeMs, C MOMEHTa rocygapCTBEHHOW perncrpauunm
3ak4eHns bpaka nam yCblIHOBNEHUS, JINYHbIE NMpaBa NogobHOro poga Ha4vyMHatoT
BbICTYMaTb Tak>Xe 1 B Ka4ecTBe CyObeKTUBHbIX CEMENHbIX NPaB Ka>K40oro U3 4JeHoB
ceMbu, a NoToMy obecne4ynBarOTCs 3aWNTON KaK rpa>KgaHCKUM, TakK U CEMENHbIM
3aKOHOO4aTeNbLCTBOM. Tenepb Mbl BMJIOTHYO NOAOLWAN K HEO6XOAMMOCTU KiacCugunkaumm
JINYHbIX HEMMYLLLECTBEHHbIX OTHOLUEHUIA B CEMENHOM MNpaBe n, NoXxaaymn, 1ornyeckun
nepBbIM KJlacCUPUKALMOHHBIM OCHOBaAHMEM MNpeacTaBAsgeTCa npmpoga OTHOLWEHUN
Mexnay cybbekTamu. icxons us Hee, NNYHbIE HEUMYLLLECTBEHHbIE OTHOLLUEHUSA MOXHO
pa3fennTb Ha Te, KOTopble: CKNaAbIBalOTCA MexXay CyrnpyramMmu; CKaaabiBalOTCA Mexay
poANTENsAMN U OeTbMU; OCYLLEeCTBAAITCA eTbMU. AHANU3NPY S MEPBYIO FPYNMy JINYHbIX
HEMMYLLLECTBEHHbIX OTHOLUEHUN, MOXXHO Ha4vaTb C ewe 0AHON Knaccudukaymm, yxe
BHYTPW JINYHbIX HEMMYLLLECTBEHHbIX OTHOLUEHNI CYNpPYyroB. Tak, No coaep>XaHnto n
ncxons n3 rnaebl 6 CK PO oHM MoryT ObiTb pa3gesieHbl Ha ciegytowme rpynmbl
OTHOLUEHMIN: NO NMoBOAY CEMENHOro obuweHns; No NoBoOy BOCMUTAHNS AeTeNn



NMJaHMPOBaHMA CEMbM; MO NoBoAy Bbibopa poaa 3aHATUN, Npodeccnn, MecT npebbiBaHUSA
N XUTEeNbCTBA; CBA3aHHbLIX C MpeKkpalweHnem 6paka n COBMECTHOI0 NMPOXX1UBaHUA.
Ncxops n3 ceobonbl YCMOTPEHUS JINYHbIE HEMMYLLECTBEHHbIE OTHOLWEHNS CYynpyros
MO>XHO pa3faesinTb Ha OTHOLUEHUS, B KOTOPbIX: KaXXAbIA CYynpyr nMeeT NpaBo
NeNnCcTBOBaTb CAMOCTOATEsNIbHO; CYNpPYrn peLlatoT BONPOChbl CEMbU N0 B3aUMHOMY
cornacuto. Micxonsa n3 obbema 3aKOHHbIX NpaB U 0693aHHOCTEN OaHHbIE OTHOLLEHUS
DenaTcsa Ha cnefylowme rpynnbl. 9TO OTHOLWEHUA: B KOTOPbLIX CYNpyrn B CBOUX npaBax
paBHbI; B KOTOPbIX NMpaBa 04HOro U3 CyrnpyroB orpaHnYyeHbl. TeopeTmnyeckas 3Ha4MMOCTb
OAHHON KNnaccumnkaumm 3akayaeTcs B yrnybneHum n CTpyKTypmMpoBaHUN 3HAHUI O
JINYHBIX HEMMYLLLeCTBEHHbIX MPaBOOTHOLLUEHNAX CYNpPYroB, KOTopas NoOMoOXXeT HaM
rnyb>xe npoaHaan3npoBaTb AaHHYO NOArPynny JIMYHbIX HEUMYLLLECTBEHHbLIX OTHOLLUEHUI
B ceMenHOM npage. Tak, NpaBoBOe perynpoBaHne JINYHbIX HEUMYLLLECTBEHHbIX
OTHOLUEHUN MeXxAay CyrnpyramMmu, B OCHOBHOM, COCPeAOoTO4YEeHO B HOpMax rnasbl 6 CK PO.
[oka3aHo, 4To nosioxxeHnda rnasbl 6 CK P®, HecMoTpsa Ha Ha3BaHue ("JInyHble NpaBa K
06s3aHHOCTM cynpyroB"), pacnpoCcTpPaHAIT CBOE AENCTBME Cpa3ly Ha TpU KaTeropum
CybbeKTOoB: MU, KOTopble BCTyNnaloT B Opak; cynpyros; 6bIBLLUNX Cynpyros..
Bo3HMKHOBEHME NpaB 1 06s3aHHOCTEN MexXay cynpyraMmm ¢ gHeM rocygapCcTBeHHOMN
pernctpaumm nx 6paka B opraHax 3AIC (ct1.10 CK P®). 3akntoveHne bpaka mexny
MY>XYUHOW U XXEHLUHOW NPUBOOUT K onpeesieHHbIM NpaBoOBbIM MoC/1e4CTBUSAM B BUae
BO3HUKHOBEHWS JINYHbIX N UMYLLLECTBEHHbIX MpaB 1 06A3aHHOCTEeNn. Mbl NpucoeanHaeMcs
K MHEHUSAM Tex uccregoBaTesier, KOTopble CHUTAT, YTO 0OBbEKT JINYHbIX
HEMMYLLLECTBEHHbIX CEMENHbIX MPABOOTHOLIEHUN - 3TO AENCTBUSA CyOBbEKTOB.
Obuw,en3BecTHO, 4TO B coOAep>KaHMEe NMPaBOOTHOLIEHNS BXOAAT CyObeKTUBHbIE NMpaBa U
o6s3aHHOCTN YenoBeKa. MNpu 3TOM, AasieKO He BCerga KaTeropu4yHo MoryT ObiTb
pasfaeneHbl cynpy>xeckue npasa (M 065893aHHOCTU) Ha Fpynny JIMYHbIX N UMYLLLECTBEHHbIX.
B psoe cutyaumin oHn coyeTaloTCca (T.e. cogep»xaT JIMYHbIA U UMY LLECTBEHHbIN
KOMMOHEeHTbI). Takne npasa Cynpyros Kak rnpaso Ha B3aMMOMNOMOLLb, COBMeCTHOe
peweHne BONpoCcoB CEMbU, MOJIYYEHNE aJIMMEHTOB U T.M. HE MOTYT ObITb TOYHO
OTHeCeHbl K onpegesieHHON KaTeropmm npas. [JaHHble CyObeKTUBHbIE NMpaBa Cyrnpyros
obnapatoT KOMMJIEKCHOM NpPaBoBOW Npuponon. Takmum obpa3om, NpoOMeXXyTOUHbIN
XapakTep psaga cybbekTUBHbIX MpaB 1 06A3aHHOCTENn nx cybbekToB (poanTenen,
Cyrnpyros un T.4.), KOTOpble co4eTatoT B cebe 371eMeHTbl UMYLLLECTBEHHbIX U JINYHbIX
HenMyLLLeCTBEeHHbIX MpaB, YKa3blBaeT Ha CreundpunyHoOCTb CoOaep XaHNA CEMENHbIX
NMPaBOOTHOLIEHNI. B rpa>kgaHCKoOM NMpaBOOTHOLLEHNN, CBOIO O4epeb, TaKXe MOoryT
nepenneTaTbCs 3/1IeMEHTbl JINYHbIX N UMYLLLECTBEHHbIX NpPaB, HO AAHHOE ABJIEHME
CBOMCTBEHHO OJ19 CEMENHOro NpaBOOTHOLWEHUA. Takad 0COBEeHHOCTb CYLLHOCTH
CeMeNHbIX MPAaBOOTHOLWEHUW, KOTOPble BO3HUKAT MeXAy Cynpyramu, npmBoaunT K



C/IOXKHOCTSAM Ha npakTuke. CKasaHHOe MNo3BOJISeT 3aKJl04YUTb, 4TO Ha3BaHue naBbl 6 CK
P® TpebyeTcs nameHnTb, yKa3as cneaytowmnm obpasom: "NnaBa 6. NMNocnencrensa
3akyeHns bpaka". NMpobnemMbl OTMEYEHHOIr0 XapakTepa BO3HMKAT, B YaCTHOCTMU, Npw
3aksto4eHnn bpavyHoro gorosopa. CK PO HanpsaMyio 3anpellaeT BKAKYEHNE B TEKCT
BpayvyHOro 4Orosopa HOPM OTHOCUTENLHO persaMeHTaunmn JINYHbIX HeEUMYLLEeCTBEHHbIX
OTHOLWIEHUN MexXxAay CyrnpyramMmu, HO rpaHnLUa Mexxay MMy eCcTBeHHbIMU U JINYHBIMU
HEeMMYLLLECTBEHHbIMM OTHOLLUEHNAMMN Yalle BCero AoCTaTO4YHO TPYAHO NPOBECTU YETKO.
Pan oTHOWeEHW, KOTopble TPaAULMOHHO pacCMaTPUBAIOTCSA B HAaY4YHbIX NCCIe00BaHNSAX
KaK OTHOLUEHWUSA INYHbIE HENMYLLECTBEHHbIE, MOTYT 0bn1afgaTb HACTONIbKO KPEMNKOWN
CBA3bIO0 C UMYLLECTBOM, YTO KBaJMPUKaLKNA 3TUX OTHOLLEHNN B KayeCcTBe
NCKJTIOYNTENIbHO HEMMYLLECTBEHHbIX NpuBeaeT K ownbkamMm. BMmecTe ¢ TeM, COBEPLLEHHO
cnpaBepnuneble sonpockl nogHumaT WU.T. 'pnwH n A.B. MbICKUH. Tak, aBTOpbI
CrpallnBatloT, BO3MOXXHO /1M BKOYeHne B BpaydHbIi AOroBOp, K NpuMepy, cnenyoLmx
yC/1I0BUI. BCe nmyuiecTBo, Ha)xntoe cynpyramu B 6pake, noctynaeTt B ux obuyto
noneByto COBCTBEHHOCTb, MPU 3TOM A0M CYNPYroB NpU3HaOTCA paBHbIMU. B ciyyae xe
YIMHEHUSA MY>Ka U XKeHbl B CYNPY>XeCKon nsMmeHe fonsa obpocoBecTHOro cynpyra
oyneT cocTtaBnATb 3/4, a A0N9 HegobpOCOBECTHOrO Cynpyra COOTBETCTBEHHO 1/4
COBMECTHO HaXuUToro nmyuiecTtsa. Kpome Toro, HegobpocoBecTHbIN cynpyr o6s3aH
OyneT BbiNAaTUTbL 4OOPOCOBECTHOMY CYMpyry KPYMnHbIA A€HEXHbIN WTpad 3apaHee
onpeneneHHoro pasMmepa. B cnyyvyae ecnum nepsbiM 0bwnm pebeHkoM cynpyros byaeT
MaJib4UK, TO BCE COBMECTHO HaXXMToe MMyLLEeCcTBO byaeT pacnpeneneHo mexay
cynpyramu B cnegylowmnx gonsax: )eHa rnoayyaet 4/6, a Myx 2/6 obuwiero nmyuiectea. B
cslydae ecam oauH 13 cynpyros B nepuopg bpaka byget 3n0ynotpebnatb CANPTHLIMU
HanUTKaMn UIN HAPKOTUYECKNMU CpencTBaMun, To onpenesieHHoe MMYLLLeCTBO, HaXXNToe
cynpyramu B nepuog bpaka, nepengeTt B IMYHYO COBCTBEHHOCTb A06pPOCOBECTHOrO
cynpyra 6e3 kakon-nmbo KomneHcaumm cynpyry HegobpocosecTHoOMY N T. 4. AHaAN3npys
AanbHenwmne BbIBOAbl aBTOPOB, Mbl AENCTBUTENbHO NPULLIIN K YBeXXaeHUto, 4TO npu
HEBO3MOXXHOCTU peryampoBaHnsa 6payHbIM 4OrOBOPOM JINYHBIX HENMYLLLECTBEHHbIX
OTHOLUEHWWN, 3TN CaMbleé OTHOLEHUA MOryT BbITb B HEM Ha3BaHbl N Aa)ke ABNATbCA
OCHOBAHMEM BO3HUKHOBEHUSA NUMYLLLECTBEHHbLIX OTHOLWEHUW. Tak, 04eBUAHO, YTO U3MEHa
nnn poxxgeHne pebeHka - 3To MYHbIE HEUMYLLLECTBEHHbIE OTHOLLEHWS, BMEeCcTe C TeM,
OHWN ABNAKOTCA YCJIOBMEM HACTYMNJIEHNA UMYLLECTBEHHbIX NOCNeACTBUN, T.€., N0 CYTU, Mbl
Buaum cabyny caoenkum nop ycnosmem. Takmm obpasom, BKIIOHEHNE TaKUX YCIOBUN B
TekcT 6payHoro gorosopa sBnosiHe obocHoBaHoO, TeM Bosiee, 4HTO OHU He NpoTUBoOpeYaT
IOPNONYECKON ero KOHCTPYKLUUN. [1oroBOp He peryanpyeT JINYHbIe HEUMYLLECTBEHHbIE
OTHOLLEHMS, a TONIbKO CBA3bIBAET C HUMUN OnpenesieHHbie HebnaronpusaTHbie Oas CTOPOH
nocnencTensa. aHHas no3nmumnsa He ABNSeTCA LOMUHUPYIOWEN B IOPUONYECKON



vTepaType, 04HAKO, Mbl MPUCOegNHAEMCHA K TeEM aBTOpPaM, KOTOpble ee Noanep>XNBaoT.
Mo HaweMy MHEHWUo, BHYTPEHHEro NPOTUBOPEYNS B HEN HET U B TEKCT BpayHoro
00roBopa MOXXHO BKJIIO4ATb MOJIOXKEHUS, OTHOCUTEJNIbHO JINYHbIX OTHOLUEHUIN, eC/IN OHN
ABNAOTCH YC/IOBUSAMN BO3SHUKHOBEHUSA NMYLLLECTBEHHbIX. AHaIU3NPYA copep)xaHme
JINYHBIX HEMMYLLECTBEHHbIX OTHOLLEHUIN Cynpyros, TpebyeTca oxapakTepnsoBaTb 00beM
npuHagnexawmnx nm npas n obsasaHHocTen. 30ecb HeOBXo0AMMO HavYaTb C TOrO, 4TO
OTHOLLEeHUA MeXxay CynpyraMmu CTpoATCA Ha OCHOBe paBeHCTBa. Hanpumep, cornacHo 4.3
CcT.1 CK PO "perynmpoBaHune ceMenHbiX OTHOLLUEHNI OCYLLEeCTBSAETCA B COOTBETCTBUN C
npuHUumMnamm 0obpoBoabHOCTM BPAaYHOro CO3a MYXXYUHbI U XXEHLLWHbI, paBEHCTBa NMpaB
CYynpyroB B CeMbe, pa3peLlleHnss BHyTpMCeEMENHbIX BOMPOCOB MO B3aUMHOMY corsiacuto.".
CornacHo NpUHUWNY paBeHCTBa Cyrnpyros, paBHoNpasue npennosiaraeT Haanu4dme y
CybbeKTOB paBHbIX NpaB (Kak No coaep>XaHuto, Tak N obbeMy), a TakXKe OTCyTCTBUe
MeXx Ay Cynpyramm BNacTHO-MOAYNHEHHbIX OTHOLIEHUN. B CBA3M C 3TUM, 4aCTb 2 CTaTbW
31 CK P® copepXunT 3aKpernsieHne Takoro Ba>XHoro npuHuymna: "Bonpochbl XXU3HN CEMbN
pewarTca cynpyramm COBMeCTHO, MCX04A U3 NPUHLKNa paBeHCTBa cyrnpyros”. Kak
cymntaet H.C. lepcTHeBa, "ncknw4eHne ns ct.31 CK PO npas aBnsgeTca CBUAETENbCTBOM
rMnosiBJIEHNSA elle O4HOro nNnpuHumna, He HasBaHHoro B .1 ct.1 CK P®". BmecTe C TeMm, 13
OAHHOr o NpuHUMNa NMeKTCA UCKJTIDYEeHNs, NpeayCMOTPEeHHbIe 3aKOHOM 1 CBA3aHHbIe,
KakK npasnao, C UMyLLLeCTBEHHbLIMN NPABOOTHOLLIEHNAMMN (a/IMMEHTHbIMUN). Brnpoyem,
OrpaHV4YeHuto NoaBepraeTca N HeMMmyuleCTBeHHOe OTHOLLEeHWe - MPaBOo PaCTOPrHYThb
bpak. Tak, 3aKOH OrpaHn4YMBaeT NpPaBo My>Xa B OQHOCTOPOHHEM Nopsake, npu
OTCYTCTBMW COrjlacus »XeHbl Ha pacTop>xeHne bpaka Bo BpeMs bepeMeHHOCTU XKeHbl N B
TeyeHne O4HOro roga nocsie poxaeHuns pebexka (ct.17 CK P®) . BmecTe ¢ TeMm, no
HallemMy MHEHWIO, yCTaHoBJIeHUe NoaobHbIX NpaB B TEKCTE 3aKOHa onpaBAaHO HOPMaMM
Mopanu. NpoaHanm3npoBas JINYHble HEMMYLLLECTBEHHbIE CEMENHbIE NMPAaBOOTHOLWEHNSA B
LLesioM, CHMTaeM HeobXoANMbIM MEPENTU K NCCNEA0BAHMNIO KOHKPETHbIX UX
pa3sHoBmaHocTen. OgHakKo, crenyeT cpasy XKe OroBopuUThCS, 4To obbeM MaTepuana
CJ/INLLKOM BEJINK N HE MOXKET BbITb N3/I0)KEH B paMKaxX AaHHOW paboTbl BceobbemiouLe.
B cBA3M C 3TuM, Ana aHann3a Mbl BO3bMeM Hanbosiee, No HalemMy MHEHMIO,
pacnpocTpaHeHHble MMbo NpobaemMHble INYHbIE MPABOOTHOLLEHNSA B CEMENHON cdepe.
Tak, ceMbsl Ha4YMHaETCS C 3akoYveHnsa bpaka, ohopmaeHuns ero B opraHax 3AlCa.
Mo>kanywn, O4HO U3 NepPBbIX CEMENHbIX MPaBOOTHOLUEHNN B INYHON Cchepe CYynpyros,
BO3HMKAOLLMX NpY (GOPMMPOBAHUN MOJIOAON CEMbU - 3TO NPaBO BbibpaTb byayLLyto
dhamnnumio gns cembun. B cootBeTcTBuM € 4.1 ¢T.32 CK PO cynpyru no cobctBeHHOMY
YCMOTPEHUIO U COrJlacoBaHUIoO ApYyr C APpYroM Npu 3akaydeHun bpaka BolbupatoT
haMnanio 0QHOIr0 U3 HMUX Kak 06y, NN Ka)Kabl Cynpyr COXpaHaeT Ty haMmunmio,
KoTopasa y HUX bbina 0o 6bpaka. 3akKoH NpeaycMaTpmMBaeT TakXXe elle 04HY BO3MOXXHOCTb



- 3TO BO3MOXXHOCTb ABOVMHOW (haMnIMK, B TOM CJly4ae, Korga uHoe He BbiTeKaeT 13
3aKOHOB cy6bekToB P®. OcyLiecTBMTb CBOE NPaBo Ha BbIOOP haMunmm cynpyrm moryTt
npu 3aknoyYeHnn 6paka NocpenCcTBOM YKasaHMA B 3a89BJIEHUN O BCTYMNJeHnn B 6pak Ton
hamunnm, KoTopyto oHn Bbibpann. Yaule Bcero, cynpyru BoibmnpatoT obwyto dammnnunto
ana npoux. JaHHOW haMunven MoxKeT ObiTb He TOJSIbKO (haMUInSa My>Ka, HO TakXe 1
GaMunnsa xXeHbl. EAnHasa hammnnmsa sBeiCTynaeT CMMBOJIOM e4MHCTBa CEMbU N B LLEJIOM
CeMenHoro o4ara, a Takxe nogyepkmaeT oOLLHOCTb NHTEPECOB CYNpPyroB N Apyrux
4Y1IEHOB CEMbW, €INHOE MPOUCXOXKLAEHNE AeTeN, KOTopble NosSBATCA Y Cynpyros, MOMMMo
3TOro, obnervyaet peannsaumio npas 1 06A3aHHOCTEN YieHaMn ceMbW. Kak npasuio, npu
3ak/to4eHnn bpaka No AaBHEN TpaguumMm pocCUCcKue napol 6epyT haMuanio Myxxa.
N3penka, K npuMmepy, ecnm paMmmnmsa Mmy>ka Hebnarospy4yHas N OH XO4eT ee CMEHUTb,
My>XX bepeT cebe hammnunio xeHbl. LlaHHbIN NpuHUMN (0bLwen hamMmmnnanm ona ceMmbn),
COrjlacHO KOTOPOMY Mpu BCTYMJEHNN B BpaK XXeHWMnHa NMpMHUMaeT aMUInio My>a B
oTe4yeCcTBEHHOM 0bLIecTBe 04EeHb A0JITOE BPEMSA HE HapyLlaiCsa N He CTaBUACA No4
coMHeHue. lMeTp | B 1714 roay nonbiTascsa OTOUTM OT 3TOro NpuUHUMNa, NnocpencTesom
BBEOEHUNS HOPMbI, COrlaCHO KOTOPON HacnegHuua HeABMKMMOCTN nMesa npaso
BCTYMUTb B CBOW NpaBa TOJIbKO TOrA4a, Korga My>< npuMeT poaoBY (haMUInNIO ee CeMbM.
Bnpoyem, oTMe4yeHHOe HOBOBBeAEeHMEe NMPOoCYyLLeCcTBOBasIO TONIbKO B Te4YeHue 17 ner.
MoNbITKN OTONTK OT CTAapoOM NaTpuapxajbHOW Tpaguumm notepnenm Kpax. B ctatbe 32
CK P® cynpyram npenocTtaB/ieHO, KpOMe 3TOro, NpaBo HOCUTb ABOWHYIO haMmmnuio. To
eCTb, 3ak/to4as bpak, cynpyrm MoryT 4OrOBOPUTLCSA O TOM, YTO Cynpyr NpucoeamnHsaeT K
cBoen haMmnnnm paMmnanio gpyroro cynpyra. Mbl CTONKHY/INCb C BOMPOCaMU NO A@aHHOMY
rnoBoy B TEOPUMN, N OaHHbIe BOMPOCHI MpPenCcTaBNATCAa HAaM 3aKOHOMepPHbIMU. Tak, ecnun
TO/IKOBaTb OTMEYEHHY0 HOpMY ByKBaJiIbHO, TO NONYYUTCA CNeaywmnin BapuaHT ABONHOMN
GhaMmunum gna cynpyros: pamMmunnsa my»xxa Cnagopos-Kasakos, paMuinsa XxeHol Ka3zakoBa-
CnpopoBa. Kak Bungmnm, aTo abCcontoTHO pa3Hbie PaMUInm, HEB3MpPasa Ha TO, YTO Ka)KAbIN
N3 cynpyros ob6poCOBECTHO UCMNOJIHWUI 3aKOHOA4ATE/IbHYO HOPMY N NPUCOEAVNHNA K
cBoen pamMmnmm amMmnamnio gpyroro cyrnpyra. B HazBaHHOW cuTyaumm Heobxoammo
MPUHMUMaTb BO BHMMaHMe rnosoxeHne cT.28 3akoHa "0O6 akTax rpa>K4aHCKOro
coctoaHmaA". Tak, B LaHHOW HOpPMe roBOpuUTCSA, 4TOo obwas haMmunma cynpyros MoXKeT
ObITb haMmunnsa, kotTopas obpasoBaHa NyTeM NpPUCoegnHEHN PaMUINN XKEHbI K
hamunnm myxa. B nntepaTtype obpallaeTca BHMMaHMe Ha TO, 4TO Ha3BaHHOE NpaBuIo
He HY>XHO CYUTaTb HapyLleHneM NpuHUmMna paBHoMNpasns cyrnpyros (MOCKOJIbKY He
003BONISETCA NpUCcoeguHNTbL HAaobopoT - GaMUNNIO XKEHbI K haMUIMM My>Ka), TakK Kak ero
CyllecTBOBaHME UMeeT LeJsibio TOJIbKO YNopAA04YnNTb y>Ke COOTBETCTBYOLW e
obuiecTBeHHble OTHOWEHUSA. BMecTe ¢ TeM, Mbl BUAWUM B AAHHOM MOJIOXKEHUN BCE XKe
HapyLlleHne NpuHUuna pasHoOMNpaBus, MOCKOJIbKY CYNpyru, rno HawemMy MHEHUI0, O0JIXKHbI



CaMOCTOSATEsIbHO PeWwnTb, Ybt0 PAMUIINIO OHN XOTAT NPUCOEOUHNTL. PaMUINIO MYXKa K
hamunnm xeHbl MMb6o xe HaobopoT. ITO MOXKHO OOBACHUTL MHOMMMN NPUYNHAMUN: W
nydwen 6n1aro3By4HoOCTbIO, U cobnogeHeM NpuHUMna pasHonpasus. icxonsa us aToro,
CYMTaeM uenecoobpasHbIM N3N0XKUTb 4.2 C€T.28 @3 "Ob akTax rpak4aHCcKoro
cocTosaHuA" cnepywowmm obpasom: "B KadecTBe obLien pamMmmanm cynpyroB MoXeT ObITb
3anucaHa haMuansa ogHoOro U3 Cynpyros uam, ecim nHoe He NpeayCcMoTPEeHO 3aKOHOM
cybbekTa Poccuinckon degepaumm, osonHasa pamunms, obpasosaHHas no
AOrOBOPEHHOCTU MeXAay cynpyramm, nmbo nocpencTBOM nNpmucoeguHeHmnsa pammanm
XXeHbl K haMmnamm my»xka, mbo nocpeacTBOM NpUcoeanHeHns haMmnnmm My»xa K
hamunnm xeHbl. Obwasn ammnanga cynpyros go/HKHa ObITb MAEHTUYHOW U MOXKET
COCTOATb He bosiee 4eM 13 ABYX haMUINN, COeaNHEHHbIX NPU HanncaHum gegucom”.
Tak>Xe Ha NpakTuKe BO3HUKAET elwe oaHa npobnema, cea3aHHas ¢ pamMmnanamm
cynpyros. Ecnun npu pernctpaunmn 6paka cynpyrmn oCTaBuam Ka>kabln CBOO daMunanto, To
BMOCNEACTBUMN MOFYT BO3SHUKHYTb CMOPbl OTHOCUTESIbHO DaMUINIA POXXAEHHbIX B Bpake
neTten. Mbl c4nTaeMm, 4To TpebyeTcs B CBSA3M C 3TUM BHECTWU AOMNOJIHEHUS B YacTb 3
cTaTbun 58 CK PO, KOTOpYo M3N10XXUTb B cneayouwem suae: "3. ammnnuna pebeHka
onpepensetca pamunnen pogutenein. NMpu pasHblx pamMmunmnax poantenen pebeHky
npuceamBaeTCca haMnns, cornacoBaHHas CynpyramMmm npu 3akatoydeHun bpaka v
BHECEHHas B KHUTY perucTpaunm akToB rpa>4aHCKoro COCTOSHUS, eCi NHoe He
npenycMoTpeHOo 3akoHaMm cybbekToB Poccunckon depepaymmn'. NoSACHUM CyLLHOCTb
npepnaraemMbliX U3MeHeHnn. YTobbl cpasy e npecedb BO3MOXXHbIE CMOPbI, KOTOPbIE
MOryT obepHyTbCS fa)ke cynebHbiM pa3bupatenbcTtBom, Heobxoamnmo obs3aTb Cyrnpyros,
KOTOpbIE peLlnnm oCTaBuTb CBOU haMuann, Npun 3akaodeHnmn bpaka onpenenmntbCs C
TeM, Kakyto pamMmunmnio byget HOCUTb pebeHoK. DTO pelleHne OOIKHO BHOCUTbLCSA B KHUTY
3anncn aKTOB FPaKA4aHCKOro COCTOSAHMA U nogJiexxaTb NU3MEHEHUIO, MO 3a8BJIEHUNIO
obounx cynpyros, He no3gHee poxXxaeHnsa nepsoro pebeHka. MNpn BCceM 3TOM, MeeTCH
BO3MOXXHOCTb CMeHbI hamMunanm B obbI4YHOM nopsake nobbiM U3 cynpyroB B Jiloboe BpeMs.
Mpn 3TOM He obA3aTenbHO, 4TOOblI CMeHa haMunmm bbila Ha NepBOHaYasbHYO, KOTOPYIO
HOCWA Cynpyr A0 BCTyrnJseHusa B bpak. Cnegytowee IM4HOE CEMENHOE NPABOOTHOLLEHME,
Ha KOTopoe xoTenocb 6bl 06paTUTb BHMMaHMe - 3To cBo6oda Ka)kaoro cynpyra
BblbnpaTb ona ceba pon 3aHATUN, Npodeccmn, MecTa CBOEro XXUTeNbCTBa U
npebbiBaHMA. B cTaTbe 37 KOHCTUTYUMKN PO CKa3aHO, 4TO Ka)Kabl YesloBeK, HE3AaBUCUMO
HN OT Kakux 06CcToATENbCTB, B TOM YUC/I€ HE3ABUCUMO OT CEMENHOr0 NMOJIOXKEHUSA, UMeeT
npaBo cBOOOAHO pacnopsa»XaTbCH CBOMMUN CNOCOBHOCTAMU K TPYAY, a Tak>Xe BbibnpaTb
pon AeATesIbHOCTU N npodeccuto. Kpome 3Toro, cornacHo cT.27 KoHctuTtyuum PO,
Ka)XAO0MY 3aKOHHO npebbiBaloLLeMy Ha TEPPUTOPMIO HaLLEN CTPaHbl YeI0BEKY
NnPUHaANEeXnT npaso cBOOOAHOIr0 NepeaBmXXeHMs, C BbIDOPOM MeCcTa XXUTeNbCTBa U



MecTa npebbiBaHMA. MeCTO XUTEeNbCTBA - 3TO TO MECTO, B KOTOPOM YeJIOBEK MPOXXnBaeT
MOCTOAHHO IM6O NPENMYLLLECTBEHHO - KaK COBCTBEHHUK XWJbSA, HAHUMaTeNb MMbOo No
OPYrvM 3aKOHHbIM OCHOBAHUAM; MeCTO NPOXXUBAHUSA - TOCTUHMULA, AOM OTAbIXa,
caHaTopun, NaHcuoHaT, 6oNbHULA 1 T.M., U XXNJI0€ NOMeLLeHne, He ABAsoWeecs MecToMm
ero XxuTesbcTBa. OCHOBHLIM pas3/inineM ABMSETCA TO, 4HTO MecTo nNpebbiBaHUA YenoBekKa
BCerga sABnseTcsa BpeMeHHbIM. MNMpnHUMn paBeHCTBa Cynpyros npegnosaraeT, 4To
N3MeHeHVe MecTa XUTesIbCTBa OAHUM N3 HUX (K NpuMepy, BpeMeHHbIN 0Tbe3[) He
ob6a3bIBaeT Apyroro cynpyra 3a HMM cienoBaTb . HYacTb TpeTbs cTaTbn 31 CK PO
BO3J1araeT Ha CcynpyroB 06893aHHOCTb CTPOUTb CBOW OTHOLLEHUS B CEMbE Ha OCHOBE
B3aMMOYBa>KeHNS U B3aUMOMNOMOLLN, COAENCTBOBaTb B1aronoayymio n yKpensaeHuto
cembi, 3a60TNTLCA 0 61aroCoCTOAHUM N PA3BUTUM CBOUX AeTen. [lpyras rpynna JINYHbIX
CeMEeNHbIX MPAaBOOTHOLWEHUN - T€, KOTOPbIE CKIaAbiBaOTCA MeXAy Cynpyramm n geTbMu.
Tak, OCHOBaHMEM BO3HUKHOBEHUS OAaHHOW rpynmnbl MPaBOOTHOLUEHNI ABISETCH
poxaeHune pebeHka. BMecTe ¢ TeM, Mbl He COrJlacHbl C TeMn aBTopamun (Hanpumep, T. A,
dapeeBa), 4HTO OCHOBAHMEM BO3HUKHOBEHMA OAHHOW rpynnbl CEMenHbIX
NMPaBOOTHOLLUEHU ABMSETCA eANHbIN PaKT: POXKAEHMSA N pernctpaummn peberka. To ecTb,
B COOTBETCTBUU C OaHHOW NO3MLMEN, B TEYEHME TOro BpeMeHu, NoKa pebeHoK No KakuM-
nnmbo NpuUYnNHaAM He 3aperncTpmMpoBaH, MeXxay poaAnTensaMmn n Takum pebeHKoOM NnYHbie
CceMelnHble NMpPaBOOTHOLIEHNSA OTCYTCTBYIOT. PasymeeTcs, 3To HeBepHO. Peructpauus
ABNSAETCA NNLWb NOCNeAYIOWMM 3aKOHO4aTeIbHbIM MO TBEP)XKAEHNEM YXKEe BO3HUKLLNX
JINYHBIX CEMENHbIX MPaBOOTHOLWEHUN. [laHHbIe NPaBOOTHOLLIEHMNA BO3HUKAIOT HEe TOJIbKO C
MOMEHTa POXXAEHUS, HO 1, MO HaweMy raybokomy ybexxaeHunto, B orpaHM4eHHOM obbeme
C MOMeHTa 3a4aTu4d. Ha 3-4 mecsaue pebeHoK yXe, Kak npasuso, NoaHOCTbIO
ChopMUpoOBaH N HAYNHAET KpPenHyTb. B Tene XeHWnHbl HaXoaNTCS MNOJIHOLEHHbIN
4yenoBe4YeCKN OPraHN3M 1 OHa y>Xe MMeeT BO3MOXKHOCTb onpenenaTb ero pa3suTue.
NMpUHMMaTb y4acTue B CEMENHbIX MPAaBOOTHOLIEHMAX CYyObEKTbl MOryT TOJIbKO BbICTYyMNas
4ysieHaMn ceMbu. BO3MOXXHOCTb 0bnafaTb KOHKPETHbIMU NpaBaMn U 0653aHHOCTAMU
neTepMMHUPOBAHA MNOJIOXKEHNEM NI B CEMENHbIX MPAaBOOTHOLLIEHUAX KaK
onpeneneHHoro YJeHa cemMmbu, HanpuMmep, cynpyra, pebeHka, poanTtens, yCbIHOBUTENS U
T.N. B CBA3M C 3TUM, Ha XapaKTep NPaBoCybbLEKTHOCTU rpa)KaaH, B TOM Yucie
poauTenen u geten, BAMseT NpuHaaieXxHoCTb UX K onpeneneHHon chepe ceMenHbIX
MPaBOOTHOLUEHNIN, B KOTOPOW OHMN NPUHUMAIOT y4acTue B Ka4yeCTBe KOHKPETHbIX YJIeHOB
CeMbWu - poaunTenen, neten (MM yCblIHOBUTENEN N YCbIHOBJIEHHbIX, KOTOPbIE NpUpaBHEHbI
B CBOEM MNPaBOBOM CTaTyCe K KPOBHbIM poauTenam n getam). Hanbonee cyuwiecTtseHHoe
JINYHOE NPaBOOTHOLLEHNE MeXay PoanTenaMm n eTbMun - 3To BoCnuUTaHme. Kak
rnpaBwJio, BOCMUTAHME JIEXXUT 3a paMKaMun 0enCcTBUSA npasa. [oCyaapCTBO HE MOXXET
HaBsA3bIBaTb POANTENAM TY UIN NHYIO METOLAUKY BOCMNUTAHNA €ro feTeun, HaBA3blBaTb Te



LLEHHOCTW, KOTOpPbIe O0J/IXKHbI MpnBMBaTbCA pebeHkKy. OgHaKo, rocyfapCTBO MOXKET U
DOJIKHO yCTaHaBMBATb PaMKN LO3BOJIEHHOINO M PpaMKU POANTESIbCKOro YCMOTpPEeHUS
nocpencTBOM YCTaHOBJIEHNS OTBETCTBEHHOCTU 3a HEKOTOpPbLIE AencTBUA (Hanpumep,
yrosioBHas OTBETCTBEHHOCTb 3a Nobon Npu HaCUNbLCTBEHHOM MeTOo4e BOCMUTaHUSA, 3a
OoCTaBJlIeHMe B ONAaCHOCTU, aAAMUHUCTPATUBHASA OTBETCTBEHHOCTb 3a ockopbneHne n T.4.).
Kpome Toro, rpaHuubl ycTaHoBieHbl 1 B caMmoM CK P®, a uMmeHHO B 4.1 cT.65 CK PO, B
KOTOPOW CKa3aHOo, 4TO Npu BOCMNTAHNN POAUTENN HE NMMEIOT NpaBa NPUYNHATbL pebeHky
PM3NYECKN NN NCUXUHECKNI BpeL, a TakXe Bpen UX HPpaBCTBEHHOMY pa3BUTHUIO.
"Cnocobbl BOCNUTaHMA AeTen OO/DKHbI UCKOYaTb npeHebpexunTenbHoe, XXecToKoe,
rpyboe, yHm>xxatoLiee yenoseyeckoe OCTOMHCTBO obpalleHne, ockopbneHmne nnm
3KCnyaTaumuio geten". Bmecte ¢ TeM, NpaBoM BOCMUTbLIBAaTb CBOUX
HeCoBepLEHHONIETHNX AeTen HagenseT poanTenen MMeHHO rocygapcTBO, KOTOPOe CBO
BOJIIO U3JI0XKMJI0 B 4.2 CT.63 KoHCTUTyumm PO Takmm obpasom: "3aboTa o geTsax, nx
BOCMUTaHME - paBHOE NpaBo 1 0643aHHOCTL poanTenen”. [laHHOE NMOJIOXKEHME HaLUJIo
CcBOe oTpa)keHue Takxe B 4.1 cT.63 CK, roe ckasaHo: "Pogntenn nmeroT npaso.
BOCMUTbIBaTb CBOMX AeTen". Kpome Toro, Henb3s He o06paTuUTb BHMMaHUE Ha
KOHCTPYKUMIO 4.1 cT.63 CK PD, KoTOpas B O4HON CTPOKE yYKa3blBaeT Ha NpaBo 1
0053aHHOCTb poguTenen BOCNMTbIBaTb AeTen. [laHHasa CBSA3b NOAYEPKHYTa 1 hpa3on
"poaonTtenn obsa3aHbl 3a60TUTLCA 0 340POBbE, PUINYECKOM, NCUXOJSIOTNYECKOM, OYXOBHOM
N HPaBCTBEHHOM pPa3BUTUK CBOUX aeTen". MIMeHHO No 3TOW NMpuYnHe B Hayke CeMenHoro
npasa, NpaBa 1 0683aHHOCTK poanTesnen NCCNenyTCa Kak ABe CTOPOHbI 0AHON Mefanu,
nnbo "npasBa poanTenen eCTb 0AHOBPEMEHHO N UX 06493aHHOCTW Nepen CBOUMU OETbMU
obwecTBoM 1 rocygapcteom”. K aToMy MOXXHO 0o06aBuTb, TO, 4TO NpaBa N 0693aHHOCTH
poanTesnien no BocnmTaHuio pebeHka 06beanHATCA COBMECTHON Lenblo. K npumepy,
MpaBO Ha BOCMNMUTaHME AaHO POOUTENSM, @ KOHKPETHble 06593aHHOCTM Ha HUX BO3J10)KEHbI
paan opmmpoBaHmsa pebeHKa Kak rnoJIHOLEHHOW JIMYHOCTU. [laHHOE NPaBOOTHOLLEHNe
He ABNAEeTCH OOHOCTOPOHHUM. PebeHoK, B CBSI3M C 3TUM, obnagaeT npaBoOM XUTb U
BOCMUTbIBATbCA B ceMbe. Icxoasa N3 Toro, 4To CeEMbS - 3TO eCTeCTBEHHasa cpena
obuTaHunsa noboro pebeHka, B KOTOPo OPMUPYIOTCSA 3a4aTKK )15 €ro NoJIHOLEHHOro
(PN3N4ECKOro N AyXOBHOI0 pa3BUTUA, OTMe4YeHHOoe HaMun NMpaBo NpeacTaB/AeTCH eC/in He
rNaBHbIM, TO OAHUM M3 FaBHENLWNX NMPaB, KOTOpble NpuHagnexaTt pebeHKy u
npeaycMmoTpeHbl CK P®. Takum obpa3oM, BMosIHE 3aKOHOMEPHO OCHOBHbLIM MPUHLMMOM
ceMenHoro 3akoHogaTtenbcTBa (cT.1 CK P®D) asnaeTcsa 3awmTta npasa pebeHka Ha
ceMmenHoe BocnuTaHme. B nepsyto oyepenb, Npu 3TOM, 3aKOHOAATElb UMEET B BUAY
cembto, obpasyemyto poantenamu. OTHOCUTENILHO AeTeN, KOTopble No onpenesieHHbIM
npU4YnHam ocTanucb 6e3 cembun, cnegyeT OTMETUTbL, 4TO obecnevyeHne Nx NpaBa XnTb U
BOCMUTbLIBATLCSA B CEMbE O3HA4YaeT TO, 4TO Bbibupasa opmMy BoCNUTaHUS aeTen,



npenmmyLLecTBo OTAaeTCA CeMenHbIM h)opMaM BOCMUTAHUA: YCbIHOBIEHNIO, MPUEMHON
ceMbs, rnepegaye Ha BOCNUTaHMeE B CeEMbIO ornekyHa (none4yntens). MpaBo XUTb U
BOCMUTbLIBATLCA B CEMbE, KaK NMPaBOBON MHCTUTYT, BKJIIOYAET HECKOJIbKMX NPaBoMO4ui
pebeHka: ). [lpaBo, HACKOJIbKO 3TO BO3MO>XHO, 3HaTb CBOMX pogutenen. OTMe4YyeHHoe
npaBo pebeHka B cooTBeTCTBUM CO CT.7 KoHBeHUUN OOH o npaBax pebeHka 6bi10
BKJ1I04EHO B copgep>xaHne CK P®. be3ycnoBHO, Ha3BaHHOE MpaBo - O4HO U3 raBHbIX
JINYHBIX HEMMYLLLECTBEHHbIX NpaB pebeHka, B cBA3M € 4eM TpebyeTcs ero
KOHKpeTm3auuns. Tak, C Ha3BaHHbIM NpaBoM pebeHKa TeCHbIM 0bpa3oM CBA3aHbl U
BbITEKAIOT U3 HEro BCe rfaBHble JINYHbIE HENMYLLLECTBEHHbIE U UMYLLIECTBEHHbIE MpaBa
(Ha M4, Ha cogep>XaHme u T.4.). YKazaHne Ha npaBo pebeHka 3HaTb CBOMX poauTenemn c
hopMyINPOBKON "HACKOJIbKO 3TO BO3MOXHO", 6€3 COMHeHUS - npeaen ocyLecTBeHns
OTMe4YeHHOro rnpasa. (MaBHbIM 06pa3oM, 3TO OTHOCUTCSH K MpoLeccy rnosiy4yeHus
CBejleHNI O CBOUX pPoaunTensax, ToO eCTb NPUMEHEeHNs BCeX AO0CTYMHbIX N YCTaHOBJIEHHbIX
B 3aKOHe cnocobos. BTopbIM npenenom rnpasa pebeHka Ha 3HaHME ero poauTenen
CYMTAKOTCHA UHTepechl 3Toro pebeHka. Noa MHTepecaMn HeobXoAMMO NOHMMATb
COoXpaHeHue 300poBbs pebeHka, ero HOpMasibHOro PU3NYECKOro N NCUXNYECKOT O
pa3BuUTUA, HeObXOAUMBIN YyPOBEHb MaTepuasibHO-ObITOBLIX ycnoBun. NpaBo pebeHka
3HaTb CBOUX poauTesnien JOJHKHO ABNATLCA UCKIIOYeHneM 13 obliero npasuia o
CPOYHOCTW NpPaB HECOBEPLUEHHONETHUX, B CBA3N C TEM, YHTO MMEHHO C JOCTUXKEHNEM
coBeplleHHoNeTna y pebeHka noasnseTcs 6onbliee KOIMYECTBO BO3MOXXHOCTEN
NCNosb30BaTb AaHHOE NpPaBo. ) NpPaBO Ha PoanTeNbCKYo 3aboTy. Poantenu - 3To Avua,
3anncaHHble B TaKOM Ka4vecTBe B CBUAEeTeNIbCTBE 0 poxxaeHun pebeHka. lNMpaso pebeHka
Ha pPoAnTesIbCKYIO 3ab0Ty ABNAETCS YCNOBUEM YOOBNETBOPEHUS €ro XU3HEHHO
Heobxoanmbix noTpebHocTen. 3aboTon HeobxoamMMo cHnTaTh NtOOYI0 NOMOLLLb pebeHKy
(k npumepy, obecnevyeHne pebeHKa NUTAaHNEM, O4EXA0N, NeYeHneM, y4ebHbiMn
nocobuamu, nrpywkamu n T1.4.). C NnpaBoM Ha poauTenbCKyto 3ab0Ty B CBA3Ke UAeT eLle
o4HO npaBo pebeHKa - Ha BOCNUTaHWe CBOMMU poanTensamMm, obecnevyeHue ero
WHTEepecoB, BCECTOPOHHEeE pa3BUTHE, YBa)KeHNe 4YenoBeyeckoro A4oCTonHCTBa. Nog
AaHHbIM NPaBoOMY Nnoapa3yMeBaeTCs UCNoJIHeHUe ceMbent PYHKLUN CTAaHOBJIEHUSA
Nn4YHoCTM pebeHka, obecrnevyeHmne ero XmM3HeHHO HeobxoanMbIX NoTpebHOCTeN. ) NpaBo
Ha NPO>XMBaHMe BMeCTe CO CBoOUMU poanTenamun. B cooteeTcTBumn € 4.2 cT.20 'K PO nop
MEeCTOM XNTEeNbCTBA HECOBEPLUEHHONIETHUX, KOTOPbIE HE AOCTUrIN 14 neT, NOHMMaeTCs
MeCTO XXUTeNbCTBA 3aKOHHbIX NpeacTaBUTeNIel HECOBEPLLUEHHOIETHEr 0 - poguTenen,
yCblHOBUTENEN NAn onekyHoB. C HUMU, KaK NpPaBnio, NPOXXNUBAOT U
HecoBepLlleHHoNneTHNe aeTn 6onee cTapwero Bo3pacTta. B nyHkTe 28 MNpasun
perncTpaunm n CHATUA rpa>kgaH P® ¢ perncTtpaumMoHHOro y4yeTa rno MecTy npebbiBaHus
N Mo MecCTy XWUTenbCTBa B npefgenax Poccunckonm depepauynm, ycTaHaB/INBaAETCA, YTO



perucTpaums rno MecTy XUTesbCTBa HeCOBEPLUEHHONIETHUX rpa>kaaH B Bo3pacTe o 14
NneT U NPOXXMBAOLWMX COBMECTHO C poaAuTensiMu nbo yCbIHOBUTENSAMUN, OCYLLLEeCTBAAETCA
COrjlacHO LOKYMEeHTaM, KOTopble yAOCTOBEepPAT JIMYHOCTb poaunuTenen (yCblHoBUTENEn).
Pernctpauusa no mecty XxutenbcTBa N1Mbo npebbiBaHMA HECOBEPLUEHHOIETHUX FPpaXkaaH
B BO3pacTe oT 14 Ao 16 neT BbiNosHAETCSA Ha Ba3e nx cBUAETENIbCTBA O POXKAEHUMN.
OTHOCUTEsIbHO perncTpaunm HecoBepLeHHoIeTHEro No MecTy npeboiBaHnsa (MnMbo mecTty
BPEMEHHOro HaxoxaeHus) pebeHka, He gocTurwero 14 neT, oHa OCyLLeCcTBAAETCA Ha
H6a3e LOKYMEHTOB, KOTOpble YAOCTOBEPSAT JIMYHOCTb HaX0AALWNXCA COBMECTHO C HAMN
poounTenen (ycolHoBuTenen) nmbo 61M3Knx poacTBEHHUKOB U CBUAETENbCTBA O
pPOXXOEeHUN 3TUX HecoBepLUueHHoNeTHUX. JaHHble lpaBnna pacnpoCTpaHATCA NMLWb Ha
NnoApoOCTKOB, KOTopble He aocTurnam 16 net. C 16 neT perncTpaynoHHbIN y4eT NOAPOCTKaA
OCyLLLeCTB/AEeTCA Ha OCHOBaHMK nacropTa. NpaBo Ha COBMECTHOE NpoXXuBaHue
HeCcOoBepLIeHHOJIETHero C poAnuTeNIAMN NPU 3TOM coxpaHsaeTca. MecTo xuTenbCcTBa
pebeHka Npu pa3fesibHOM XUTeNbCTBE poauTenen onpeaenseTcs coriaeHnem
poaunTenen. NocnenHaa rpynna JIMYHbIX HEUMYLLECTBEHHbIX OTHOLUEHUN - 3TO
OTHOLUEHMS, CBSA3aHHbIe HEMOCPeACTBEHHO C pebeHKOM 1 BbiTeKatoLme 13 ero npas.
Haykon pa3paboTaHbl pa3Hble KnacCupukaymm AnNYHbIX HEMMYLLLECTBEHHbLIX MNpaB
pebeHka. Tak, uCXoas N3 LeNeBoro HarnpaBaeHNSs, BblAENAT FPynnbl JINYHbIX
HeMMYyLLLEeCTBEHHbIX MpaB, KOTOpPble HanpaBJ/leHbl: HA NHONBUOYaNN3aUUIO JINYHOCTU
(Takme npaBa Kak NpaBo Ha M4, Ha 4YeCTb, LOCTOMHCTBO, AEeJIOBYIO penyTauunto U T.4.);
Ha obecneyvyeHne pn3n4eckKom HENPUKOCHOBEHHOCTUN pebeHKa (MpaBo Ha XXU3Hb,
csobopy, Bbibop MecTa npebbiBaHUA N MeCTa XUTeNbCTBa U T.M.); Ha
HENPUKOCHOBEHHOCTb BHYTPEHHEro MMUpa N MHTEPECOB JINYHOCTU (MYHas U ceMenHas
TalHa, HEBMeELLATesIbCTBO B HYYXKYI0 XXWU3Hb, 3aliMTa 4ecTu n fobporo nmeHun) . NMpu aTom,
JINYHbIE HENMYLLIECTBEHHbIE NpaBa MOXHO pa3fesiInTb Ha Te, KOTopble:
nHaneBmnayanusupytoT pebeHka (Npaso Ha nMms); obecneymsatloT 6aaronoayyHoe
pa3suTue pebeHka (NpaBo Ha 340poBoe hm3nyeckoe passmtue, bnaronosyvyHoe
HPaBCTBEHHOE, CEMENHOE pa3BUTNE N BOCMUTAHWE); onpeaenstoT
HeCOBEepPLIEHHOJIETHEro Kak CaMOCTOATENbHOro cybbekTa ceMenHbIX npas (NpaBo Ha
Bblpa)xeHne cobCTBEHHOr0 MHeHUS, NpaBo bBbITb 3acayLwaHHbIM B Npouecce cyaebHoro
pa3bupaTenbLcTBa, NPaBo Ha CaMOCTOATesIbHOe obpalleHne B opraHbl ONeKn u
rnone4ynTenbCTBa, B CYA 3a 3alLlMTON HapyLWeHHOro npasa); UMeT HarnpaB/IeHHOCTb Ha
3aWNTy 1N NpencTaBuTenbCTBO pebeHka. Takum obpa3om, NnogBoas NTOr JaHHOMY
naparpady, euwe pa3 obpaTuM BHUMaHMe Ha cOeslaHHble HaMu BbiBOAbLI. o4 NNYHbBIMN
HENMYLLECTBEHHbIMN OTHOLUIEHNAMMN B CEMENHOM MNMpaBe CYMTaeM HEOOBXOANMbIM
NOHMMaTb 0OLLEeCTBEHHbIE OTHOLWEHWSA, KOTOpPbIe 3aTparneatoT JINYHbIE MHTepeChI
YJIeHOB CeMbU, HE UMEIOT SKOHOMMNYECKOro COAEeP>KaHNA N He HOCAT MaTepunasibHOro



XapakKTepa, HO B TO )Xe BpeMs, ABNAITCS onpeaensatowmmm, 4To obycsoBsieHo
CYLWHOCTbIO Bpaka nnbo cocToaHmMemM poacTBa. JINYHbIE HEMMYLLLECTBEHHbIE OTHOLLEHUS
CKJlaAblBaAlOTCA MexXay cynpyramu, poanTtensamMmm n oetbMmn, UMETCs HENOCPEACTBEHHO
y neten. Kaxxagas rpynna JIMYHbIX CEMENHbIX OTHOLLEHUI MMeeT CBON 0COBEHHOCTMH,
KOTOpble Mbl NCCNIeA0Ba v B AaHHOM naparpade. K coxxaneHuto, npaBoBoe
perynmpoBaHne 04eHb MHOIMMX BOMPOCOB HAaX0AUTCA Ha HEAOCTAaTOYHOM YPOBHE, B CBA3U
C 4YeM Hamu 6bIN AaHbl pEKOMEHAAUNM MO YNYYLWEHNIO 3aKoHoA4aTeIbCTBa B
nccnengyemon cagepe.

2.2 JInyHbIe UMYLLLECTBEHHbI@ OTHOLUEHUA B CEMENHOM
chepe

Ha4aTb nccnepgosaHme gaHHoro sonpoca Tpebyetca c onpeneneHns AnYHbIX
HEeNMYLLECTBEHHbIX OTHOLLUEHUA B CEMEeNHOM npase. [lyMaeTcs, 4To noa AaHHON
Pa3HOBUAHOCTbLIO CEMENHLIX MPaBOOTHOLWIEHN TpebyeTca NOHMMaTb YperyanpoBaHHbIe
HOPMaMn CEMENHOro npaBa 06l EeCTBEHHbIE OTHOLIEHUNS, KOTOPbIE BO3SHUKAOT MeXAay
yneHaMmu ceMbun 13 6paka nNMbo poacTBa, CKNagblBaloWMeEC MO NOBOAY MX obuien
COBMECTHOMN COBCTBEHHOCTN N B3aMMHOI0 MaTepuasnbHOro cogep>xaHus. NMpasoBas
pernaMmeHTaumsa ceMenHbIX UMYLLECTBEHHbIX OTHOLLEHUN MPOBOANTCHA HEMNOCPEACTBEHHO
HOpPMaMn CEMENHOro NpaBa W pacCcynTaHa Ha perjamMeHTauuto BHeWHero noBeaeHuns
Cynpyros, poantenenm n gpeten. BmecTte ¢ TeM, NnpaBoBas perjaMmeHTaunsa nMeeT Cceoe
OrpaHMYeHne, a UMEHHO: Te€ UMYLLLEeCTBEHHbIE OTHOLUEHNS B CEMbE, KOTOPbIE HAaMpPsaMyto
ynopsAo4yeHbl HOpMaMu CEMENHOro npasa. Y4acTue B NpaBoBOM persaMeHTaumm
CeMENHbIX NMYLLLECTBEHHbIX OTHOLWEHNI NPUHUMAKOT MPaBOBbIE€ HOPMbI C UX
MPON3BOAHbLIMU, @ TaKXXe NHANBUAYAJIbHO-MPABOBbLIE aKTbl KOMMNETEHTHbIX OPraHoB 1
nuy, Heobxogumble NMpu pernameHTaunm ceMenHbiX UMYLLECTBEHHbIX OTHOLLUEHUN U
Tpebyemon peannsaunm ancrno3numnin 1nMbo caHKUMM 3TUX HOpM. oa NPon3BOAHbIMU
HOpPMaMKn CEMENHOro npaBa NOHUMAKTCA CHOPMYIMPOBAHHbIE B HUX B hopMe
onpegneneHHblix npasunn (obpasuyos, MacwTabos) noBeaeHne cybbeKTUBHbIE NMpaBa,
ceBoboabl, pnanvyeckme 0b6s83aHHOCTU, NOJIHOMOYNA N CpencTBa Ux obecnevyeHus.
OTHOCUTEsIbHO CEMENHbIX NMYLLLECTBEHHbIX MPaABOOTHOLWEHNN HeObX0ANMO 3aMeTUTb,
4YTO peryanpytoLas pojib UCNOJIHAETCA TON UX YaCcTbio (CTOPOHOWM), KOTOPas Bblpa)keHa B
BUAE Iopnanyeckon Moaenm cea3n npas U obA3aHHOCTEN Cynpyros v poauTenen u
neTten. AHanmM3npys BCIO COBOKYMHOCTb MMYLLIECTBEHHbIX OTHOLIEHWA, HE06X0ONMO
0bpaTuUTb BHUMAHME Ha TO, YTO OT UMYLLECTBEHHbIX OTHOLLEHWUI, BXOOALWMNX B chepy
peryanpoBaHns rpa>kgaHCKoro npasa nx oTanyaeT Haam4dme ocoboro cybbvekTa: 4ieHa



cemMmbun. CnepgoBaTeslbHO, AaHHbIe MPAaBOOTHOLLUEHNA MOrYT CKJlaAblBaTbCA TOJIbKO MexXxnay
YyneHamMmm ceMbun. Ulcxoas U3 4ero, aHasIOrMYHO KJaCCUPUKALMU INYHBIX CEMENHbIX
MPaBOOTHOLUEHNIN, UMYLLLECTBEHHbIE MOXKHO pa3fennTb Ha BO3HUKAOLWME: Mexay
cynpyramu; Mmexxay pooutensimMmm n oeTbMu; Mexay nHbiMn cybbekTamMmm ceMenHoro
npasa. [Npn n3noxxeHnm faHHOro naparpada Mbl U3AMEeHUM CXxeMy aHanmsa. [lymaeTcs,
HeT HeobXoAMMOCTUM NocaenoBaTeNIbHO PaCcKpbIiBaTb COAEPKAHME UMYLLECTBEHHbIX
OTHOLLUEHNN AaHHbIX FPYNM, MOCKOJbKY HanbosblUyo N CaMylo BECOMYIO HYacCTb
MMYLLEeCTBEHHbIX OTHOLUEHNI B CEMENHOM MpaBe 3aHUMaloT ABe UX PAa3HOBUOHOCTU:
NMYLLLECTBEHHbIE OTHOLLUEHWSA CYNPYroB U aIMMeHTHbIe 065A3aTeslbCTBa YJ1IEHOB CEMbMN.
NMeHHO nx Mbl N NOABEPrHEM aHaM3y B paMKax HacToALwero nccnenosaHus. Utak,
MeXAy Cynpyramm nocne 3akjyeHnsa bpaka cknagblBaloTCs HE TOJIbKO JINYHbIE
MPaBOOTHOLLUEHUNS, HO TaKXXe U MMYLLLeCTBEHHbIE ceMenHble. CTOUT OTMETUTb, 4TO OHWU
peryampyroTcs, mMOMMMO HOPM CEMENHOIro KoAeKCa, TakXXe N NOJIOXXEeHUAMU KoaeKca
rpa>k4aHCKOro, B CBSA3M C YeM B NPaBOBOM peryanpoBaHum obHapy>XMBaTCA KOANN3NN
(Fnaebl 16 TK PO 1 7 CK PO; 4.3 ¢1.35 CK PO 1 cT.253 TK P®). YacTb 3 cTtaTtbun 35 CK PO
BKJItOYaeT nMnepaTmBHOE ycnoBue: 4Tobbl 0ANH Cyrnpyr MOr COBEPLUNTbL COENKY MO
pacrops>XeHnto HeOBUMXKMMOCTLIO U CAENKY, KoTopasa TpebyeT HOoTapuaibHOe
yaooctoBepeHumne n (nmbo) pernctpaumnio B yCTaHOBJIEHHOM 3aKOHOM nopsagke, TpebyeTcs
rnosly4yeHme HoTapumasibHO YOOCTOBEPEHHOro corjacusa BTOporo cynpyra. Bmecrte ¢ temMm,
4.2 CT.253 TK P® roBopuT, 4TO pacnopsixeHme nmMmyLecTtBoM, KOTOpPOe HaXxoanTCs B
COBMECTHOMN COBCTBEHHOCTUN, OCYLECTBASETCA N0 COrJlacuio BCEX YHAaCTHUKOB. DTO
corsacue npeanosiaraeTcs, T.e. B AaHHOM C/ly4ae AencTByeT "npe3yMmnumnsa cornacmsa”.
Kak ntor, BepxoBHbin cyn PO gan pekomeHgaunm B aHHOM CUTyaLMn NCMOSIb30BaTb
CT.253 TK PO, B cBA3U C T€M, 4TO HOpMbI CT.35 CK P® pacnpoCcTpaHsaoT CBOe AeNCTBue
Ha NMPaBOOTHOLLUEHUA Meay CyrnpyramMmu, N He PeryampyroT OTHOLLUEHUSA, KOTopble
BO3HUKN C y4acTmeMm gpyrux cybbekToB. [lymaeTcs, 4TO peKkomMmeHgaumsa BepxoBHoro
cyna P® npoankToBaHa He O4HUM TeM, YTO B OTHOLLEHUWN MPUHUMAIOT y4acTue TpeTbe
NINLO, @ TaKXXe U TeM, 4TO APYron cynpyr B 4aHHOM CUTyauun He 3aHOCUTCA B EQUHBbIN
roCcyapCTBEHHbIN peecTp NpaB Ha HegBMXMMOE UMyLLecTBo. Ho, npnHuMas Bo
BHUMaHME, 4YTO B YKa3aHHbIX Cly4asX MMyLLECTBO NpuHaanexuTt obomm cynpyram Ha
npase obuwen cCoBMeCTHOM COBCTBEHHOCTU, TO HEOHBXOANUMO NpM3HaTb 06A3aTeNbHOCTb
HOTapuasbHOro yooCTOBEPEHMNSA COrlacnusa BTOPOro cynpyra u, ciegoBaTesibHo,
KOPPEKTUPOBKN pepakunm cT.253 'K PO nocpeacTtBoM A0OMOAHEHUA NyHKTa 4 ab3auem 2
Takoro cogep>xaHus: "Coenkm ¢ HeiBWKNMbIM UMYLLLECTBOM, HaXo4ALWNMCS B
COBMECTHOMN COBCTBEHHOCTN, COBEPLUAOTCA OAHUM U3 YHYAaCTHUKOB MPU HaNU4Yum
HOTapWasibHOro COrnacusa ocTalbHbIX COCO6CTBEHHUKOB". O4eBMAHO, HYTO
CyLLecTByoLLee cerogHs noJjioXKeHmne ges He ykpenaseT 3aKOHHOCTb B Hallewn cTpaHe, a



Tak>Xe rno3numm nccrnenyemMblX OTHOWEHUN. AHanu3npys nonoxxeHus rnasbl 7 CK PO, Mbl
MPUXOAMM K BbIBOAY, YTO CYLLHOCTb MMYLLECTBEHHbIX OTHOLLEHUA MeXXa4y Cynpyramu, a
ecsn ObiTb TOYHEE - CYLLHOCTb COBMECTHON COBCTBEHHOCTU CYNpyroB - rpa>KgaHCKo-
npaBoBas, B CBA3M C 4YeM, AlaHHbIE OTHOLLEHNS A0JIKHbI BbITb yperyanpoBaHbl HOpMaMun
rpa>kgaHCKoro rnpasa. AHa/IOrMYHOM NO3ULUN NPULEPKUBAIOTCSA HEKOTOPbIE YYeHble, K
npumepy, T.FO. CuHenbHMKoBa. CeMenHbIN KOOEKC J0/HKEeH, N0 HaweMmy raybokomy
ybexxaeHuto, cogep>xaTbh NMWb OTAENbHYIO F1aBy, KOTOpas peryampyeT nopsagok, hopmy
n cogep>xaHue bpayHoro gorosopa. MIMeHHO nMyLecTBeHHble OTHOLLEHUS, BbiTeKatowme
n3 bpayHoro gorosopa, obnagatoT 0CoOOBEeHHOCTbI, CBA3AHHOW C CEMEeNHbIM NpaBoM, Beb
B HEM MOryT 6bITb onpeaesnieHbl UHbIE NMpaBuia, 4em Toro TpebyeTt MK PO. NMoTomy
cyuTaem uesnecoobpasHbiM Npu3HaTh yTpaTmswen cuny rnasy 7 CK PO. B Nnasy 8 CK PO
B CBA3U C 3TUM byaeT Heobxoammo BBeCTu cTaTbio 44.1 CK PD, B KOTOPOW yKasaTb, 4TO
"3aKOHHbIM PEXMMOM MMYLLECTBa CYNpyroB ABJSETCHA PEXUM UX COBMECTHOMN
COBCTBEHHOCTU, peryanpyemMbln HOpMaMn rpa)k4aHCKoOro 3akoHoaTenbLcTea".
CyLleCcTBEHHYI0 4YaCTb MMYLLECTBEHHbIX OTHOLUEHUNI NpenCcTaBAAT a/lMMeHTHblIe
OTHOLWeHMA. HeobxoaMMO OTMETUTb, 4TO OHM MOryT ObITb 419 yAob6CTBa nccienoBaHus
KJaccnpuumpoBaHbl cnegyowmmMm obpasom. AJIMMEHTHbIE OTHOLUEHUSA MeXAY: CynpyramMm
1 6bIBLUMMYN CyNpyramMmun; poanTensaMn n 4eTbMu; Mexay UHbIMU nnuamn. Bce rpynnol
nMeloT onpepeneHHble 0CO6eHHOCTU 1 pa3HOBUAHOCTU. Korga B ceMbe HopMasibHas u
bnaronpusaTHas obcTaHOBKa, TO BOMNPOC NpefoCTaB/eHNS COAepXKaHUSA, KaK MexXAay
poanTensaMn N eTbMU, Tak U MexXAay Ccyrnpyramu pewaertcsa cam cobon. B cBA3n € 3TUM
4.1 cT.89 CK PO comep>XUT yKa3aHue Ha TO, 4TOo cynpyru obs3aHbl nogaep>XxmuBatb Apyr
apyra matepuanbHo. CBOMM yKa3aHMEM Ha To, 4TO O4HO 1Muo 0b6s3aH0 comepKaTb
Apyroe, 3aKOH He BMeLWMnBaeTCA B HOpMaibHbIN X044 CObbITUI. BMecTe ¢ TeM TOT, KTO
nMeeT NpaBo NoJly4aTb CoAepXaHue, nMeeT NpaBo 1 noTpeboBaTb ynaaTbl aJIMMEHTOB.
3a4acTylo 3TO MPOUCXOOUT, Korga cnyydyaeTcs cbon B pa3BUTUN CEMENHbIX OTHOLUEHUI
(KTO-nnb0o yKIOHAETCA OT UCNoJIHEHUA 06493aHHOCTIN MO NPEeAOCTAaBIIEHNIO COAEPXKAHNS,
BO3HUKAeET KOHPIMKT 06 obbeme copepxaHusa n T1.1.) . CaMo CyLecTBOBaHNE NHCTUTYTA
aJIMMEeHTHbIX 00A3aTeNnbCTB NpefonpeneseHo HepaBHOMEPHbIM pacrnpenenieHneMm
MaTepuasibHbIX LEHHOCTEN MeXAy YeHaMn CeEMbU, Pa3sINYHOM CNOCOOHOCTbIO
nocsegHnx nosiydaTb AOXOA4bl 3@ cBOW Tpya. B ntobom obuwiectse HeTpyaocnocobHblie,
bepeMeHHbIe XXEeHLMHbI N yXaXKnBatoLime 3a ManoNeTHUM pebeHKOM He MOryT B MOJIHOW
Mepe, 0a U He OO0JIKHbl caMocTosaTeNbHO obecrneymBaTh cebe HeobxoanMble yCNOBUS
XXN3HW. Yalle Bcero n geecnocobHble nmua He MMetoT BO3MOXKHOCTU obecnevuTb cebs
CaMOCTOSATE/IbHO B CUJTy HEXeNaHNsa nan HeyMmeHus pabotaTb, B cuny 6onesHun. Takxe
3T0 6bIBaeT Mexay cynpyramu (nnbo 6biBLULMMK CynpyraMmun), MHbIMW YJ1eHaMn CEMbMN,
OT/INYALWNMUCA NO COCTOSAHUIO 340POBbSA, NX CMOCOBHOCTAM K Tpyay U



npeonpuHMMaTensCTBy, 06n1agatoT HEpPaBHOLEHHOE NMMYLLECTBOM, HaXoOSALWMMCS B
cobcTBEHHOCTUN, 0bpeMeHeHbl HeEpaBHbIMU UMYLLLECTBEHHbLIMUK 06a3aHHOCTAMK N T.4. CK
PO onpepnenseT TepMUH "aiMMeHTbl" NPpUMEeHUTENIbHO K KaTeropmam "nomoub”,
"TBepaasa oeHe)xxHas cymma", "cpeacTBa Ha cogep>xaHue". Hanbonee BepHbIM HaM
npeacTaBnsgeTca onpenesieHne aJIMMeHTOoB, JaHHOe B CNPaBOYHO-3HLMKNOMEeNYeCcKnx
N30aHUAX Kak "cpeacTBa Ha coaep)xaHme" B CUJly NPsSMOro yka3aHus 3akoHa (n.2 ¢T.80
CK PO®). lymaeTcs, ncxoas U3 aHanm3a 3aKoHoLaTesIbCTBA U NMPeasIoKEHHbIX B
nnTepaType noaxonos, bosiee NosHoe N BepHOe onpeaesieHne cnegywouwee: "aMMeHTb! -
3T0 oba3aTeNbHble MEPUOANYECKME NAATEXWN, YCTAHOBIEHHbIE CYA0M WU COrNalleHnem
CTOPOH Ha OCHOBaHWN 3aKOHa, BbiMJla4ynBaeMble COBEPLUEHHOIETHUM YJIEHOM CeMbU B
nonb3y CBOEro cynpyra, poantesien, NHbiX UL, B NPOLEHTHOM OTHOLLUEHUN K O0X04Y
nnaTenbLlmKa nan B TBEPAOW AEHEXHOW CyMMe, Ha coaep)xaHune geTen, cynpyra,
ObIBLIEro cynpyra, poamtenen, uHbix nmy'". AnmMmeHTHoe 0653aTeNbCTBO BO3HUKAET Ha
OCHOBaHMKM nNpefycMoTpeHHbIX CK PO iopngnyeckmnx akTos, Cpeamn KOTopbIX: a)
Hanyme mexay cybbekTamMum ceMenHblX OTHOWEHNI; 6) Hann4yne HeobxoanUMbIX ANSA
aJIMMEHTUPOBAHNSA YCNIOBUIN, KOTOPbIE YCTAaHOBJIEHbI COrflalleHneM CTOpoH nmbo
BbITEKAIOT M3 3aKOHa 3aKOHOM (K MpuMepy, HeCOBEpPLUEHHOIeTUE NnLa, NoSyYatloLwero
aIMMeHTbl INBO ero HeTPyA0CNOCOOHOCTbL NN HY)XAAaeMOCTb U T.M.); B) COrjlalleHune
cTopoH 06 ynnaTte annmeHToB Nnbo peweHne cyna ob yniaate aIMMEHTOB. AZIMMEHTHbIE
obsazaTenbcTBa 06n1afaloT CTPOro JIMYHLbIM XapakKTepoM, YTO O3Ha4YaeT, Y4To /nLo,
KoTopoe 06583aHO ynjaaymBaTb aIMMEHTbI, HE MMeeT NpasBa nepenaBaTb UCNOJIHEHME
csoein 0b6s13aHHOCTU KoOMY-n1nbo gpyromy. C opyron CTOPOHbI, JINLO, KOTOPOMY
NMPUHaONEeXUT NpaBo NMoJly4aTb aJ/IMMEHTbI, HEe MOXET YCTYNUTb 3TO NpPaBo ApyromMy
nuyy. NpaBo Ha Nosy4YeHne aMMeHTOB U 0693aHHOCTb yNJla4ynBaTb UX HE NepexonsT B
nopsiake HacnegoBaHus. NMommmo 3Toro, TpebosaHme 06 annmeHTax He MOXXeT bbITb
npegmeToM 3asora (cT.336 NK PO). CyMmMbl NaTe)xxen, KOTopble A0/IXKHbI ObITb
BbIMJ1I@a4€Hbl, HE MOTYT 3a4MUCNATbLCA MO BCTPEYHOMY TpeboBaHMIO A0JIKHUKA.
AnnmeHTHble 0bA3aTeNnbCTBa ABNATCA 6€3B03Me34HbIMU, MOCKOJIbKY HE pacCYMTaHbl Ha
rnoJly4eHme KomMmneHcauum nam pyroro BCTPe4YHoro yooBfeTBOpeHnd. 3a4acTyto
aJIMMEHTbl NPefOoCTaBAATCA B AeHe)XHoW popme. JI.A. JIyHL, NpeasioXuns AaHHble
obsa3aTenbCTBa OTHOCUTb K OEHEXHbIM, TO €CTb K TaKUM, B KOTOPbIX AEHbIM BbICTYyNaloT
npeomeToM obsa3aTenbCTBa, a Nepefada AeHer pacCMaTpuUBaeTCs CTOPOHaMN Kak
OCHOBHa#A Leflb y4acTusa B MPaBoOTHOLEHUN. Bpag nn ¢ 4faHHOW no3vumen MOXXHO
cornacutbcs. CogepxaHue anMeHTHbIX 0683aTeNbCTB, BO3HUKAIOLWMNX B CEMbE,
COCTaBNAT CybbLEKTUBHOE NPaBO OAHOW CTOPOHLI (B HaweM csiy4ae cynpyra, KOToOpomy
B COOTBETCTBUN C 3aKOHOM NpeaoCcTaB/IeHO NpaBo TpeboBaTb NpenocTaBieHUS
aJIMMEHTHbIX MAaTeXXen), 1 COOTBETCTBYOLW AN topnamnyeckas 06a3aHHOCTb Apyromn



CTOPOHbI (APYroro cyrnpyra, Ha KOTOPOro 3aKOHOM BO3J10)KeHa 06513aHHOCTb
NnpenocTaBNATb aJIMMEHTHbIE NJIATEXN UX NoJlydaTento). . AnnmeHTo0643aHHbIM
NNLOM MOXXET BObITb poanTenb, a NoslydaTenem - HeCOBEPLUEHHONETHNI pebeHoK.
HeobxoanmMo nog4epKHyYTb, 4TO MMEHHO HeCoBepLUEeHHONeTHUN pebeHOoK, MOCKObKY
COrjlacHO 3aKOHY, aJInMeHTHoe 0053aTesIbCTBO 3aKaH4YMBaeTCa JOCTMKeHNneM pebeHKoM
18 net. Coaep>xaTb CBOUX HECOBEPLLUEHHOJIETHNX AeTeNn - 3To npsaMasa 06593aHHOCTb
poanTesnen, KoTopasa MoXeT 6bITb NCNOJIHEHA KaK B 40OPOBO/IbHOM MOpSAAKe, Tak 1 B
MPUHYANTENIbHOM, MOCPEeACTBOM B3bICKaHUSA aJINMEHTOB. . AnnmMmeHTo06A3aHHbIM
NNLOM MOXXET BbIiTb poanTesb, a NoJlydaTesieM - HETPYAOCMNOCOOHbIe
coBepllueHHoneTHMe geTun. Mo obuwemy npasuny, BbinsaTa aIMMEHTOB Ha AeTen
npekKpalaeTcs no 4OCTMXXEHUN MMKN coBepLueHHoneTus, nnbo npnobpeteHun
neecnocobHOCTM A0 yKa3aHHOro Bo3pacTa. Ho ecnim geTtn, KoTopble JOCTUM A
COBEpLUEHHOIeTUSA, HETPYAO0CNOCOHOHbI N HY>XAAlTCs B NOMOLLM, TO 06893aHHOCTb
poauTenen nux coaep>xaTb He yTpavmBaeTca. [lanee HeobXoONMMO YTOYHUTD, Y4TO
HeTPYLOCMNOCOBOHbIMU MPU3HAOTCA UHBANMAbI, T.€. INLA, Y KOTOPbIX HapyLUEHO
30POBbE, YTO MNPUBOOUT K ONnpefeseHHbIM OrPaHNYEHUSAM XN3HeNeATesIbHOCTMU. .
AnnmeHTo0653aHHLIMN INLAMU BbICTYMalOT COBEPLUEHHOIETHNE TPYOO0CNOCOOHbIE AeTH,
a rnosiyyaTesieM - HETPYOOCNOCOOHbIE HY XX AatoWwmecs poantenn. B nasectHon mepe
B3aMMOOTHOLLUEHUA MeXXA4y poauTensaMmu n 4eTbMun rno BONpoCcy OKasaHMSa NOMOLLN U
NOAAEPXKKWN APYr OPYry npennosaratloT B3aUMHOCTb 1 A06pOBOSILHOCTL. OTMETUM, 4TO
Hepenku csiydamn, Korga oTCyTCTBYeT LOJIKHOE BHUMaHue feTen Mo OTHOLIEHUIO K
Hy>XAalLwmnmca poanutensam. B 3Tom cnydae 3akoHogaTeNb 06s3bIBaeT TPyA0CNOCOOHbIX
COBEPLIEHHONETHNX AeTen NposaBaaTb 3aboTy n NpenocTaBnaATb CoAep)XaHUe CBOUM
HEeTPYAOCMOCOOHbLIM HY>XAAKOLWMMCSA B MOMOLLWN POAUTENSM. . AnnmeHTo06583aHHbBIMN
AMUaMn 1 nosyvyaTenamm aBaatoTCa cynpyru un 6oiswimne cynpyru. O64a3aHHOCTb Cyrnpyros
- MaTepuanbHO Apyr gpyra nogaepxusBaTb (4. 1 ¢1.89 CK P®). B cooTBETCTBUN CO
CcT.42 CK PO, cynpyru nmetoT npaso B bpadHoM gorosope onpenennTb CBOM Npasa u
0653aHHOCTW MO B3aUMHOMY COAEP>XXaHWUIO, KPOME 3TOro, BKAIYUTb B BpaYvHbI OroBop
nobblie gpyrme rnoaoXXeHms, KoTopble KacalnTCsa UMYLLECTBEHHbIX OTHOLLEHUNI CYNpyros.
fABnseTca 6eccrnopHbIM, 4TO aJIMMEHTHbIE 0653aTeNIbCTBa - 3TO OTHOLLEHUS
NMYLLLECTBEHHbIE, @ MOTOMY MOryT COAEPXKAaTbCs B NOJIOXKEeHUSAX BpayHOro gorosopa.
CnefnyeT OTMETUTb, YTO cornaweHune ob ynnate aIMMEHTOB MOXXeT OblTb 3aKJ1II04EHO
oTAeNnbHO. HeManoBa>HO, 4To cornacHo ¢T.100 CK P®, nogobHo 6payHoMy OOroBOpY,
OaHHOe cornaweHne 3ak/YvaeTcad NMMCbMEHHO U A0/HKHO BbITb YO0CTOBEPEHO
HOTapuanbHO. Ha nepBbIv B3rnag npencraBssgeTCcs, HTO BO3MOXXHO CyLleCTBOBaHME
aJIMMEHTHOro o6s3aTesIbCTBa CO MHOXXECTBEHHOCTbIO YH4aCTHUKOB. MHOXKECTBEHHOCTb
KOTOPbIX MOXXET ABNIATbCA KaK aKTUBHOW (K nMpuMmepy, naaTesnblnK yniavymsaeT



aJIMMEHTbI Ha coep)XaHne aeTen OT HECKOJIbKNUX MaTepen) Tak MoXXeT ObITb 1
MacCMBHOM (HECKOJIbKO a/IMMeHT00653aHHbIX 11U OAHON o4Yepean O4HOBPEMEHHO
NMPUBEKAIOTCA K COAEPXXaHUIO yNpaBoOMo4YeHHOro nmua). OgHako, ecnm paccMaTpuBaTb
OaHHble OTHOLWeHNA 6oslee AeTaNlbHO, YHTO OKa>KeTCs, YTO MHOXXECTBEHHOCTU Mbl 30eCb
He HabnaaeM, MOCKOJIbKY BO BCEX AaHHbIX OTHOLIEHUAX KaXKAblIN OOJIKHUK nbo
Ka)kObl KpeouTop ABASETCS Y4aCTHUKOM OTAE/IbHOr0, CaMOCTOATE/IbHOIr 0
obsa3aTenbCcTBa, KOTOPOE BO3HMKAET U3 OTAENIbHOro (PakKTU4eckoro coctasa. OgHMM m3
NPUMepPOB MHOXXECTBEHHOCTN ML, B aJ/IMMEHTHbIX 06513aTeNnbCTBax ABAAETCS
npenbsasaeHne ogHUM pogutenem TpeboBaHNS K 4pyroMy poanTesio 0 NpenocTaB/ieHnn
CpencTB Ha coaep)KaHne HeCKONbKUX 0bLmnx geten (B 3TOM CUTyauUnUn HannyecTeyeT
aKTVUBHAs MHOXXECTBEHHOCTb B paMKaX O4HOr0 aJIMMEHTHOIO NMPaBOOTHOLLEHNS).
ANMMMEHTHbIE NMPaBOOTHOLLUEHNS MOTYT BO3HUKATb MexAay /tobbIMM YneHaMun CeMbu,
0OHaKO, aZIMMeHTHOe 0643aTeNbCTBO CYLLLECTBYET TOJIbKO MexXay CybbekTamun, KotTopble
MPAMO yKa3aHbl B 3aKoHe nnbo cornaweHnn ob ynnate aMMeHTOB. He CToNT Takxe
3abbiBaTb 1 O TOM, YTO aJ/IMMEHTHbIE MPAaBOOTHOLLUEHNS U aJIMMEHTHbIE 006593aTeNbCTBa
pa3/In4Hbl MO OCHOBAaHUAM BO3HMKHOBeHUSA. K npnMepy, B cooTBeTCTBUN CO CT.89 CK PO
cynpyrun obsa3aHbl MaTepMasbHO NoOAAEPXKXUBATb APYr ApYyra, TO eCTb MeXxAy HUMU
CyLLecTByeT aJIMMEHTHOE NpaBoOTHoOLWeHMe. Ho npaBo TpeboBaTb BbIMaThl aJIMMEHTOB
OT cynpyra, Kotopbii o6nagaeT HeobxoaMMbIMK AN1A 3TOro0 CpeaAcTBaMu, MMEKOT He BCe,
a TOJIbKO nepeyuncneHHble B cT.89 CK PO cynpyrun. "3To 03Ha4aeT, 4TO aJIMMEeHTHOoe
0643aTenbCTBO B COOTBETCTBMM C 3aKOHOM MOXXET CyLLeCTBOBATh JINLLb MeXxay
HEeKOTOpPbIMN KaTeropnuamMmm cynpyros". NockosibKy 06beM faHHOro nccnenoBaHns
OFpaHMYeH, N3y4MM Wb OAHY PA3HOBUOHOCTb aJIMMEHTHbIX OTHOLUEHUN, BXOAALWMNX B
COCTaB NMYLLLECTBEHHbIX OTHOLWEHUN B CEMENHOM MnpaBe. Tak, 419 aHam3a BO3bMeM
aJIMMeHTHble 06a3aTeNbCTBa B OTHOWEHUN BepeMeHHOoN Cynpyru u cynpyra,
ocyliecTBasOWeEro yxon 3a pebeHkom. No HawemMy MHEHUIO, AaHHbIM BONPOC ABAAETCS
He CTOJIb LUIMPOKO N3YHYEHHbIM, KaK BOMPOC aJIMMEHTUPOBaAHUA poauTenen n geten. Tak,
rMpaBo Ha NoJlydeHne coaep>XaHnsa MMeeT He ToJIbKO pebeHoK, HO 1 Cyrnpyra oT My><a B
nepuon 6epeMeHHOCTN. B cocTas topnanyecknx hakToB, MOPOXKAAOLWKX 3TN
obsa3aTenbCTBa, BXOOAT: "Hann4mne Mexay cynpyramm 3apernctpmposaHHoro bpaka,
bepeMeHHOCTb XXEHbl OT OTBETYMKA; HaIMYMe y OTBETHMKA AOCTAaTO4YHbIX CpencTs".
Hepenko Ha NpakTUKe nMeeT MecTo HeOHO3HAaYHOEe TOJIKOBAaHNE OTHOCUTENIbHO MNMpaBsa,
npuHagnexauwero xeHe (NMbo bbiBLLEN XKEHE) NONYHYUTb OT My>Xa 1mbo
COOTBETCTBEHHO, ObIBLLUEr0 My>Xa, B Nepuog npoTekaHns bepeMeHHOCTN U B TeYeHune
Tpex NeT Co AHsA poXxaeHusa obuiero pebeHka aMMeHTbl. YKa3zaHHOe 06CToATENbCTBO
o0bbAcCHAETCA TeM, 4TO B JaHHOM CJly4ae NpaBO Ha NoJly4yeHmne Coaep KaHums
nepeksnagbiBaeTCsa HE Ha XXeHLWMHY, a Ha pebeHka. icxoas us atoro, cnenyet obpatuThb



BHUMaHMeE, 4YTO NPaBO Ha aJINMEHTbI NOABNAETCA, U, TakKuM obpa3oM, nmeeTCs
BO3MOXXHOCTb nctpeboBaTb ynnaTbl TaKMX aJIMMEHTOB Yepe3 cyh. [JaHHasA BO3SMOXXHOCTb
NPUHaANEXNT HeENOCpenCTBEHHO XeHe, nbo bbiBwen xeHe. ObbacHeHneM nogobHoMy
3aKOHOOaTeNIbHOMY MOJIOXKEHUIO ABASAETCHA TOT PaKT, 4TO B nepuoa bepemeHHOCTH, a
Tak>Xe B Nepmon KoOpMaeHNsa Manbilla, yxoda 3a HUM, XXeHwunHe TpebyeTtca ocoboe
nuTaHue, creynasnbHaa ogexga, MeaukaMeHTbl U T.M., B CBA3U C 3TUM, MOSABAAOTCSA
OOMNOSIHUTENbHbIE N O0BOJILHO 3HaYMUTENbHbIE pacxoabl. CnegoBaTesnbHO, XXeHa n1mbo
ObiBLIAA XXeHa Npu AaHHbIX Bbile YC0BUAX UMEET BO3MOXXHOCTb NMPeabaBUTb
TpeboBaHMe 0 B3bICKAHUN aIMMEHTOB C My>Xa /Inbo bbiBLero myxa. Mo cemenHomy
3aKoHomaTenbCcTBy PO gaHHOe npaBo He NPUHALNEXUT XEHLWMHEe, KOTopas cocTosna
nmMbo Ha AaHHbLIN MOMEHT COCTOUT He B odunymaabHO opopmieHHoM bpake, a B
COXNTENbCTBE ((pakTnyeckmne bpayHble oTHoweHUA). O4HaKo, B yKa3aHHOW cuTyauum
MOXKeT BbITb 3aKJ/II04EHO 3aKlo4YeHne cornaweHmne o6 ynnate aJIMMEHTOB Ha YCN0BUSX,
KoTopble ByayT npuemaembiMmn oasa obenx cTopoH. "Taknm obpa3om, 4TObbl y XKEHbI
MOSIBUOCH MPaBo MoJly4aTb a/IMMEHTbl, UMeeT 3Ha4YeHne NMb TO, 4HTOObl OTLOM
poxxaeHHoro eto pebeHka bbin ee e MyxX". BMecTe C TeM, MOJIY4UB UCK OT »KEHbl O
B3bICKAHNN aJINMEHTOB, MY>X UMeEeT BO3MOXXHOCTb Ha nogadyy BCTPEYHOro ncka ob
ocnapuBaHuM OTUOBCTBA. Ecnm byneT ynosneTBopeH nck 06 ocnapmvBaHuM OTLOBCTBA, TO
B TAKOM CJly4ae 3TO BbICTYNUT OCHOBAaHMEM [J19 OTKa3a B MCKe O B3bICKAaHUW aJIMMEHTOB.
BMecTe c TeM, B TOM cJly4ae, Korga UCK 0 B3bICKAHUN aJINMEHTOB NpeabsABJ/IEH XKEHOWN B
nepunon 6epeMeHHOCTN, TO MY>X HE MOXKET NpeabsaBUTb BCTPEYHbIN UCK 06 ocnapuBaHnm
3anucm ob oTLOBCTBE, MOCKOJIbKY 3TO BO3MOXXHO TOJIbKO NocC/se poxaeHns pebeHka. Ho
oTBeT4YMK obnagaeT NpaBoOM NpeabsaBAAaTb BeccrnopHble AOKa3aTesbCTBa TOro, 4TO
cynpyra 6epeMeHHa He OT Hero (K npuMepy, MeanUnHCKOe 3aKJlo4YeHne 0 TOM, 4TO OH
He MoXKeT nmeTb geten). "Cya OomKeH nccnenoBaTtb NoaobHble AoKa3aTeNbCTBa U eCcin
AO0Ka3aHHOCTb TOro, 4TO BblHALWIMBAEMbIN UCTULEN pebeHOK He aBnaeTCcs obLwmm
BbeccrnopHa, TO B yA0OBNETBOPEHNN NCKA O0/IKHO BbITb 0TKa3aHo". "Korga nck o
B3bICKAHNN aJIMMEHTOB NMPeabABASAETCA XXEeHON BO BpeMsa 6epeMeHHOCTHN, ecnu
onpenesnnTb BO3MOXXHOE OTLOBCTBO OTBETHYMKA He NpeacTaBaseTCcss BO3MOXKHbIM, a
OTBETYUK MNPn 3TOM OCrnapmBaeT CBOE OTLOBCTBO, TO OJ1A 3aWWUTbl MHTEPEeCOB NCTULbI
Cyl UMeeT Nnpaso peLnTb JaHHbIA BOMPOC O npeaBapuTesibHOM B3bICKaHUM CPencTB Ha
ee cogepxxaHue B nopsagke cT1.108 CK PD, 00 BblIHECEHUSA CYOL0M peLleHns 0 B3bICKaHNn
anMMeHTOoB". Hy>KOaemMoCTb 1 HETPYAOCNOCOOHOCTbL Cynpyrn B 4aHHOM CJly4ae 3aKOHOM
He ynoMuHatTcda. O3Ha4vyaeT /N 3TO, YTO OHN HEe UMEKT HMKAKOro 3HavyeHna? Henb3s
MOJIHOCTbIO YTBEPOAUTESIbHO OTBETUTbL Ha AaHHbINM Bonpoc. C no3uunm TpyaoBoro
3aKoHO4aTeNIbCTBa, XXEHLWWHA CTAHOBUTCA HETPYA0CNoCcobHOM NuLb B nocnengHmne
Mecsubl bepeMeHHOCTU. HO B Te4eHme BCcero nepnoaa ceoen bepeMeHHOCTN ee ypOBEHb



TPYAOCNOCOOHOCTN NOCTEMEHHO CHMXXAETCSH, 4TO, K MPUMEPY, MOXKET NMPUBECTU K
HeobxoamMMoCTn ocBoboXaeHNs ee oT paboTbl B CBA3UN C BPEMEHHOMN
HeTpyAnocnocobHocTblo NnMbo 6e3 coxpaHeHusa cogep)xaHua. 1 To n apyroe cKasblBaeTcCs
Ha ypoBHe ee foxonos. MNMocne poxaeHna pebeHka TpyaAoCnocobHOCTb, Yalle BCero,
BOCCTaHaB/IMBAETCH y)Ke Yepe3 HEeCKOJIbKO MecsLeB, HO BMecTe C TeM Hann4une pebeHka
B BO3pacTe A0 Tpex JIeT - 3TO cepbe3Hoe npenaTcTBue anga pabotbl. MaTepMHCKUNM yxoa,
B 3TOT nepuopg, Ansa pebeHka 3Ha4YNTENIbHO NpeanoYTUuTeNbLHee, 4eM NOMeELLLEHME ero B
neTckoe y4ypexnaeHume. OcTaBsieHne )XeHWwmHon paboTbl A5 OCyWeCcTBeHNs yxona 3a
pebeHKOM A0JIKHO NOOWPATLCSA CEMENHbIM 3aKoHoAaTeNbCTBOM. HebnaronpusaTHble
MaTepuasibHble NoC/eACTBUSA, KOTOPble CBA3bIBAOTCA C TEM, YTO XKEHLLMHA He noJsiy4yaeT
B OaHHbIA nepunon [oxond, MMbo OH 3HAYNTESIbHO YMEHbLUAeTCH, AOJIKHbI B paBHON Mepe
NOXUTbCA Ha 06onx cynpyroB. IMeHHO NO3TOMY XEeHLMNHE, MaTepun, KoTopas yXa>KmBaeTt
3a pebeHKOM, 0O0/KHO NpuHagiexaTb NPaBO Ha B3blCKaHME aJIMMEHTOB CO CBOEro My»Xa,
KOTOPbIN HE OKa3blBaeT B JaHHbIA Nepnoa MaTepuasbHON noanep>XXkKu. Ynnata
aJIMMEHTOB »XEeHe B TeYeHume Tpex NieT Co AHA poxxaeHuns obwero pebeHka Nnpon3sBoanTCs
He3aBMUCMMO OT ynsaTbl aIMMEeHTOB Ha pebeHka. Ho nNpu 3ToM ynaaTa aJIMMeHTOB Ha
pebeHka MoXXeT bbITb NPUHATA CYA0M BO BHUMaAHME NMPn OLEHKE MaTepunasibHOro
MnoNoXXeHnsa My>xa. Korga y Hero oTCyTCTBYeT MaTepuasibHasd BO3MOXKHOCTb yrnJa4ynBaTb
aJIMMEHTbl OQHOBPEMEHHO U Ha XXeHy 1 Ha pebeHKa, TO B TaKon CUTyauunmn, HECOMHEHHO,
NMPUOPUTETHbLIM ABASAETCA yrnJjaTa aJIMMeHTOB, KOTOpble NpunynTatoTca pebeHky. NoHaTue
HY>XAAeMOCTWN Cynpyrn B 06bIYHOM €ro 3Ha4eHUn OTHOCUTENIbHO BepeMeHHON XXEeHbl U
>XeHbl, BOCNMTbIBatoLLen pebeHKa B BO3pacTe 0 TpeX JieT, Yalle BCero He MoXxeT
MPUMEHATBLCS, MOCKOJIbKY, KaK NpaBuio, Ha BpemMsa bepeMeHHOCTUN XeHWwKnHa paboTaeT
TO/IbKO 0O MOMEHTa yXo4a B OTNycK rno 6epeMeHHOCTU 1 poaaM. Ha npoTs>XeHnm Bcero
3TOro nepuoga BpemMeHn oHa npogosnkaeT nosy4daTb 100% 3apaboTHOM NnaThl, N B
CBSA3M C 3TUM Ha3BaTb €e HY>XAALWeNCcs 40CTaTO4YHO CNI0XKHO. Ho BMecCTe € TeMm, y
bepeMeHHON XXEHLUWHbI U KOPMSALLEN MaTepu nosBASeTCsa HeMasio AOMNOSIHUTEbHbIX
pacxofoB Ha crneynasibHoe NUTaHne, oaexay, MeguKaMeHTbl, 0TObIX, KOTOPbIX
HEBO3MOXXHO M3be)xaTb U KOTOpble HE ABAAITCHA U3NMWecTBaMn, OHN 0O bEKTUBHO
BblITEKAIOT 13 hakTa bepeMeHHOCTU 1 poaoB. "MoTpebHOCTb B HECEHUN TaKMX PpacxonoBs
AaeT BO3MOXXHOCTb FrOBOPUTb O HY)>XAAeMOCTN B 0COOOM MOHUMaHNM OAaHHOro cjoBa".
NMOCKOIbKY BCE 3TN pacxonbl Bbi3BaHbl 6€peMeHHOCTbIO U poXXaeHnem obuiero pebeHka,
TO MY>XX Tak>Xe 0653aH B HUX y4aCTBOBaTb. B CBA3M C 3TUM XeHe NPUHALNEXUT NpaBo Ha
aJIMMEHTbI OT MYy>Ka, Aa)kKe B TOM CJly4ae, Korga B 0ObIHHOM MOHMMaHMKM 3TOrO C/1I0BA, OHa
Hy>XOatlouwencsa He aendeTcd. Paamep a/IMMeHTOB Npu 3TOM onpenenseTcs CyaoM NCxoas
13 060CHOBaHHbIX NOTPEBHOCTEN XKEHLMHbI N BO3MOXXHOCTeN ee cynpyra. Ho Henb3s
NCKJIOYUTb CUTYyauUWnto, KOraa 13-3a HaxoxaeHus B oTnycke 6e3 coxpaHeHus



coaep)XaHus B CBA3U C MJIOXUM CAMOYYBCTBUEM XKEHLLMHA OKa)KeTCHA HY>KOaloLWencsa n B
cpencTBax K CyLLeCTBOBaHUIO. B 3ToOM ciiydae ee HeobXxo04MMO NPU3HaTh HY>XKOatoLencs
B 0ObIYHOM MOHUMAHUWN JAHHOIO C/floBa. Pa3aMep aIMMEHTOB B TaKOW CUTyauUn O0JIKEH
OblITb 3Ha4YNTENbHO BbiLLe U BKJIOYaTb B cebs cpenctea o1a yoOBNETBOPEHUS TEKYLLNX
noTpebHoOCTen, pa3Mep KOTOPbIX onpeaesiseTcs rno onncaHHbIM Bbille npasuiam, u
cpencTBa 414 yooBAeTBOpPeHNa NoTpebHocTen B LOMNONIHUTENbHbLIX pacxodax
bepeMeHHON nan KopMmsaLLen XXeHWwmHbl. [Mocne poooB 1 Nocse Toro, Kak 3aKoH4YnTCA
OTNYyCK Nno 6epeMeHHOCTM 1 pofaM, XEeHLMHa nosay4aeT nocobme ToNbKO A0
[OCTUXKeHna pebeHKoOM nonyTtopa neT. Ero pasmep y)xe paBHA€TCA MUHUMAJIbHOMY
pa3sMepy onfaTbl TpyAa, ycTaHOBJIeHHOMY B P®. Kak npaBusio, 3Ta CyMMa CyLeCTBEeHHO
HUXe JoxoAa, NoJlydaeMoro XeHLwmnHa 0o poxxaeHus peberHka. Nommmo 3Toro, no
OoLeHKaM 3KOHOMUCTOB, MUHMMaJIbHbIW pa3Mep onJsaThl TpyAa A0 CUX MOp B Hallen
CTpaHe CyLeCTBEHHO HMXe, YeM NMPOXKMUTOYHbIN MUHUMYM. ocne Toro, kak pebeHok
[OCTUrHET nonyTopa NeT, BbinaaTa nocobusa soobuie npekpaltaetcs. Takum obpasom,
XXEHLLNHA NPU3HaeTCa HYy)KAatoLWwencss C MOMeHTa OKOHYaHMA BbinaTbl nocobus rno
bepemeHHOCTU 1 pofaM B 0ObIYHOM MOHVMMaHUW 3TOro CA0Ba, U 3TO NMPUBOAUT K
NPUCY>XAEHMUIO aJIMMEHTOB B ropa3fo 6osee BbICOKOM pa3Mepe. Heobxoammo npwu
pPacKpbITUM OAaHHOIO BOMPOCa UccsiefoBaTb M NPaBo Ha aJIMMeHTbI Cyrnpyra, KoTopbli
ocyuwiecTsaseT yxon 3a obwmnm pebeHKoM-HBanugom. Cnegyet OTMETUTb, 4TO OHO
Brnepsble 3akpenseHo B CK P®. OCHOBaHNAMN BO3HUKHOBEHUSA TakKoro smaa
aIMMeHTHoro obasaTesibCTBa ABNAIOTCA: . Hanu4ne 3apernctpuposaHHoro bpaka
MeXxay cynpyramm; 2. OcylecTBrieHMe cynpyrom-rnosiy4aTtesiem yxoaa 3a pebeHkom-
WHBaNMOoOM; . Hy>xgaemMoCTb AaHHOro cynpyra v Hasamyme y cynpyra-nnaTtesblimnka
HeobxoOnMbIX CpeacTB A/ BbINJaTbl aIMMeHTOB. [TpaBO Ha a/IMMEHTbI MOSABASETCS
Torga, Korga cynpyr ocywectsnaseT yxopn 3a pebeHKOM-NHBaNNA0M, KOTOPbIA He J0CTUr
Bo3pacTa 18 neT, nam 3a coBeplleHHONETHUM pebeHKOM-HBaNuAoM | rpynnbl ¢ eTCTBa.
NHBannabl | rpynnbl HE UMET BO3MOXHOCTU CaMOCTOATEsIbHO 06CnyXmnBaTb cebs n nm
TpebyeTcsa NOCTOAHHbLIN NOCTOPOHHUIN yX0[4, B CBSA3U C 3TUM Cynpyr, KOTOPbIN
oCyLlecTBNSAeT Takon yxo[ 3a pebeHKOoM, Yalle BCero, AOJIXKEeH OCTaBUTb paboTy nan
paboTaTb HenosHoe BpeMms, rae-nnbo nogpabaTtbiBaTb BpeMSA OT BpeMeHU. be3ycnosHo,
3TO OKa3blBaeT BAMSAHNE N Ha ero ypoBeHb 3apaboTka, a TakXXe Ha npodeccMoHanbHOM
kapbepe. Obsa3aHHOCTbL 060uX Cynpyros - yxop4 3a AeTbMW, B CBA3U C 4eM APYron cynpyr
[OJIKEH NPUHUMaTb B HEM JINYHOE y4acTue, Kkorga 31o bonee uenecoobpasHo
nocpencTBoOM NnpenocTaBsieHNsa CPeACcTB Ha cogep>kaHue BTOPOro cynpyra, gns
KOMMEeHCaLWn ero NoTepb, KOTOPbIe OH HeceT M3-3a yxoda 3a pebeHkoM. PebeHky
yCTaHaBAMBaETCA rpynna MHBAJIMOHOCTU NULWb A0 AOCTUXeHUA pebeHkom 16 neT. [o
HaCcTynJeHMUsa 3TOro Bo3pacTa BONPOC O TOM, HeobxoanM nn pebeHKy MOCTOSAHHbIN YX0[,



pelaeTcsa cynomM Ha basze MegnUnHCKOro 3akato4deHns. MNocne Toro, Kak pebeHok gocTur
COoBepLUeHHOoNeTus, Cynpyr yTpadmsaeT NpaBo noJjiy4aTb aJIMMeHTbl Ha CBoe
cofgep)xaHue, fa)ke Torga, korga oH byaeTt npofosKaTb yXo[ 3a COBEPLUEHHONIETHUM
pebeHKOM-nHBaNnAoM (Kpome nHeanunaa | rpynnel ¢ getcrtea). icxonsa us atoro, rpynna
WHBaNNOHOCTU pebeHKy, KoTopbin He gocTur 18 neT, He cTaBuTCA. Mo MegUUNHCKUM
rnokasaHusam pebeHky cTaBuTCcAa KaTteropus "pebeHok-nHBaAng" CPOKOM Ha OAMH, ABa
nnbo Tpu roga 40 OOCTUXKEHUS UM Bo3pacTa 18 neT. Cynpyr, KOTOpPbIA NpeTeHAyeT Ha
aJIMMeHTbI, Kak NpaBuso, TpygocnocobeH, ogHaKo ero BO3MOXXHOCTU paboTaTb 1
MOJly4YNUTb AOXOA CyLeCTBEHHbIM 06pa3oM OrpaHMYMBALOTCHA, MOTOMY YTO OH
ocyuiecTBnsieT yxon 3a pebeHkoM-nHsanmgom. O4HUM N3 OCHOBAHMN BO3HUKHOBEHUSA B
OaHHOM C/lydae alMMeHTHoro obs3aTenbCTBa BbICTYNAaeT HY>XXOAaeMOCTb Cynpyra-
nonyyartens. Hy)>kgaeMoCTb MOHMMAETCHA B 3TON CUMTyauum B 0ObIHHOM 3HA4Y€HMU C/I0Ba
Kak obecne4yeHHOCTb HUXXEe NMPOXXUTOYHOr0 MMHMMYMa. PasmMmep annMeHTOB
onpenenseTcsa Tak Xe, KakK N B OTHOLLUEHUN HY>XAAloWerocs HeTpyaocnocobHoro
cynpyra. HemanoBa)kHo, 4To ob6sa3aTeNbHbIM 19 YO0BNETBOPEHNA CyaoM TpeboBaHUSA
OZHOr0 N3 CYNnpyros O B3bICKaHUW aJINMEHTOB BbICTYMNaeT Han4yme y cyrnpyra,
ABNSAIOLLEroCca OTBETHYMKOM, HEOBX0ANMbLIX A1 3TOro cpencTs. Onpenensasa Hannyme
HeobXxoaAMMbIX CPeaCTB, BO BHMMaHME NMPUHUMAOTCA BCe BUAbI 3apaboTKa u Apyroro
[noxona cyrnpyra; Haanm4me y Hero nmyuiecTsa, KOTOpoe NMPUHOCUT 40X0L4; Han4yme nuy,
haKTUYECKN HaXoOAWMXCA Ha €ro MXOUBEHNN N UL, KOTOPbIM OH N0 3aKoHy o6a3aH
npenocTaBsATb cogepxaHue; Hanmnyme obssaTenNbHbIX BbIMAT, KOTOPbIE OH A0JIKEH
MPOWU3BOANTbL Ha OCHOBAHUN peLlleHnsa cyaa nam no Apyrum ocHosaHuaM. Ecnn y nmua
rnocJsie B3bICKaHNA aJIMMEHTOB CpefCTB OCTaHETCHA MeHblUe YCTaHOBJIEHHOr 0
MPOXXUTOYHOr0 MMHMMYMa Ha Hero camMoro M Ha Ka>kgoro U3 Jinl, KOTOPbIX OH MO 3aKOHY
065a3aH coaep>xaTb, AO/HKHO NPU3HaBaTbCA HE MMeLWNM HeobXoanMbIX CpencTB A
ynnaaTbl aIMMeHTOB. "lMpn Hann4nm ocobbix 06CTOATENBCTB CyA MMEET NMpaBo NOCYMUTATb,
4YTO CyNpyr He nMeeT HeobXoAMMbIX CPeACTB, AaXke Koraa nocje ynaaTbl aJIMMeHTOB Y
Hero oCTalTCHa CpeacTBa B pa3Mepe NPOXXMUTOYHOro MUHUMYMa, K NMpuMepy, Koraa
cynpyr-naaTesblMK N0 COCTOAHUIO 300P0BbSA HY)XOaeTCA B 3HA4YUTEJIbHbIX CpencTBax
Ha nevyeHme n 1. 4". MoMUMO 3TOro, Cynpyr He MOXKeT cYuTaTbCcA obnagatownm
DOCTaTOYHbLIMU K yrJiaTe aJIMMEHTOB CpeACcTBaMmn, KOrga rnocjie B3biICKaHUA 3TUX
cpencTB emy byneTt Heobxoammo obpawtatbca ¢ TpeboBaHMEM O B3bICKAHUW a/IMMEHTOB K
nnuam, KoTopble No 3akKoHY 06s3aHbl ero cogep>xaTb. CnepgoBaTesibHO, Hanu4ue
OOCTaTOYHbIX CPeACTB onpenensaeTcs CyaoM ncxonsa n3 scex obctoaTenbCcTs
KOHKpeTHoro gena. NpuMeHNTEeNbHO K AaHHOMY MYHKTY CHMTaeM LenecoobpasHbiM
OTMEeTUTb, 4TO Ha Hall B3rna4 COBepLUEeHHO HecnpaBea/IMBO peLleH 3aKkoHofaTeNiem
BOMPOC OTHOCUTEJIbHO MaTepmasibHOro coaep)xaHnsa matepu pebeHka, B TOM cny4ae,



korga 6bpak c oTuoM pebeHkKa 3aperncTpupoBaH He Bbll, HO OTLOBCTBO TOYHO
yCTaHoBNEHO. K npumepy, bepe3HMKOBCKMM ropoACKUM CyaoM Bbi1I0 pacCMOTPEHO Aeo
no ncky M. k K. 06 yctaHoBSI€EHMN OTLLOBCTBA, B3bICKAHMWN aJIMMEHTOB Ha pebeHKa n ceoe
cogep»xaHue. B obocHoBaHMe ncka 6b1s10 yKazaHo, 4TO "UCTULA C OTBETHYUKOM C OKTADpS
2008 roga no mapT 2009 roga cocTosna B hakTU4eCckm 6payHbiX oTHOWEHUAX.08
ceHTAbpsa 2009 roga poaAnACa NX COBMECTHbIN CblH, B OTHOLUEHUN KOTOPOro OTBETHYUK
no6poB0OSILHO NPU3HATb NN YCTAaHOBUTb OTLLOBCTBO OTKa3biBaeTcs, paboTonatens ee
YBOINA MO JOCTMXeHun pebeHkoM Bo3pacTa 1,5 ner, B CBA3M C 4EM UCTULA HE NMeeT
CPeACTB K cyuwiecTBoBaHuto. Cyn ynosnetsopua TpeboBaHnsa nctumubl 06 ycTaHOBIEHUN
OTLLOBCTBA M B3bICKAHMWN aJIMMEHTOB Ha pebeHKa, HO 0TKa3as B yAOBJIETBOPEHUM
TpeboBaHMM O B3bICKAHUN a/IMMEHTOB Ha COAEpP)XaHME UCTULbI 00 OOCTUXKEHUSA
pebeHKoOM 3 fieT, B CBA3M C TEM, 4YTO YKa3aHHble TpeboBaHMUA HE OCHOBaHbI Ha 3aKOHe,
TaK KaK UCTel 1 OTBETYUK HUKOr4a He COCTosANM B Bpake, OTBETYUMK - HE YJIEH ee CeMbM,
npasunnamu CK PO He npefycMaTpurBaeTCs B3biICKaHNE aJIMMEHTOB Ha OPYrux und,
KOTOpble HE MOMMEHOBaHbI B 3aKOHE, UCTeL, He aBnseTcs anuyom, obnagatowmm B
COOTBETCTBUU C MOJIOXKEHNAMUN YKa3aHHbIX HOpM CK P® npaBoOM B3bICKaHUSA B CBOO
nonb3y annmeHnToB". Cyn pewwnn geno Ha OCHOBaHUW 3aKOHa M OCHOBaHUN AnNS
06>kanoBaHNS OAaHHOIO peleHnsa He NMeeTCs, HO BMecTe C TeM, noaobHasa cntyauns
npencraBnseTcad HaMm He0bOCHOBAHHOW, €C/IN MY>XYMHA U XXEHLLMHA 00JIroe BpeMs
COCTOANN B PaKTUYECKMX BpayHbIX OTHOLLIEHUAX N nMetoT obuiero pebeHka, a B CBA3MU C
3TUM BNANTCSa uenecoobpasHbiM BBeCTU B CK PO gononHuTenbHyto ctatbio 90.1 "MpaBo
MaTepn Ha Noay4vYeHne coaep>xaHums oT oTua obuiero pebeHka", B KOTOPON yKasaTb:
"Mpn OTCYTCTBUN 3aperncTpPMpoBaHHOIo B YCTaHOBJIEHHOM nopsake bpaka,
HeTpyAoCnocobHas Hy>XAaloLWasacs MaTb, MPOXXMBaBLWAA B PaKTUYeCKM BpayHbIX
OTHOLLUEHMAX C OTUOM obuiero pebeHka ganTenbHOE BpeMS, UMeET NpPaBo Ha MoJsiyvyeHue
cogepxaHus npn 6epeMeHHOCTU 1 00 AOCTUXKeHNa obwmm pebeHKoM Bo3pacTa Tpex
neT, ecnm oTUOBCTBO pebeHKa ycTaHoBIeHO". HeCcMOTps Ha TO, YTO 3aKOH CBA3blBaeT
BO3MOXXHOCTb BbIMJ1aThl aJIMMEHTOB CYNpPYyry To/bKO C ohuumanbHO
3aperncTpmpoBaHHbIM BpakoM, Mbl CHUTAEM, YTO B 3aKOHEe HeobxoauMo NpenycMoTpeTb
NCKJIIOYEHMEe, MOCKOJIbKY XXeHLWHa B nepnoa bepeMeHHOCTUN 1 NepBblie roabl nocne
POLOB HY)XAAETCS B MOBbILLEHHOM BHMMaHUM 1 3a6oTe, a MaTb-0AMHO4YKa TeM bonee.
My>X4MHa, KOTOpbIA CTan oTLOoM obwero pebeHka, 0O/KEH HECTU OTBETCTBEHHOCTb,
DOJDKEH coaep>XaTb He Tosibko pebeHKka, HO M MaTb, KOTOpas BbIHOCKUA U poanna ero,
MOTOMY 4YTO HE3AaBUCUMO OT hpakKTa pernctpaymm bpaka, 3To obwmm pebeHoK.
3akoHogaTeNb He CBA3bIBaeT 00593aHHOCTb BbIMJIa4YMBaTb aJIMMEHTbI Ha CBoero pebeHka
C paKTOM HaNn4mns 3aperncTpmpoBaHHOro bpaka, Tak No4YeMy, B TaKOM Ciyyae,
cywecTByeT faHHasa 0653aHHOCTb A9 MaTepu, KoTopas 3Toro pebeHka BbIHOCKA U



BOCMUTbIBaET? MNonaraem, B cly4ae ee HeTPyAoCNoCOOHOCTN 1 HY)XOAaeMOoCTH,
3aKoHopaTesb fo/mkeH 06a3aTb oTua obulero pebeHka obecnevnBaTb 1 pebeHka, u
MaTb. Y4NTbIBasA BCE BbilLeCKa3aHHOE, MOXXHO CAeNaTb BbIBOA, YTO 3aKOHOOaTeeM
BNoJiHe 060CHOBAHHO NOCTaBJIEH BOMPOC O NpaBe bepeMeHHON XeHbl Nosly4YaTb
cogep>aHue OT CBOEro Cynpyra, a TakXxe B Te4eHne Tpex NeT C MOMEHTa POXKAEHUSA
obuwero pebeHka. Takxxe 060CHOBaHHbLIM N aKTyaJlbHbIM NpeacTaBAsAeTCs Npaso
Hy>XJatoLwerocsa cynpyra TpeboBaTb aJlMMEHTbI, €C/IN OH OCYLLEeCTBAAET yxo[ 3a o6Lwmnm
pebeHKOM-NHBaNNAOM A0 AOCTUXKEHMA UM Bo3pacTa 18 net nnbo 3a obwmm pebeHKoM-
nHBanMAom. BmecTe ¢ TeMm, Ha Hawl B3rnsag4, CyWweCcTByeT HECKOJIbKO CMOPHbIX BOMPOCOB,
He[OoCTaTO4YHO TOYHO ABCTBYET M3 3aKOHOAATeNbCTBA aHaIOrMYHOE NpaBo cynpyra, u,
nonaraem, cnenyeTt Ha 3aKOHOOAaTesIbHOM YPOBHE BHECTU ACHOCTb MO AAaHHOMY BOMpPOCY.

3aKJo4yeHue

Takum obpa3oM, NoAbITOXXUM BbIBOAbI, CAeNlaHHble B NpoLuecce paboTbl. Tak, B nepson
rnaBe Mbl NPULLAN K CNefylowmM yMo3akatovyeHnsaM. . CeMmenHble NMpaBOOTHOLLIEHUS -
Pa3HOBUOHOCTb 0OLLEeCTBEHHbIX OTHOLWEHU, KOTopble 061afatoT CBOMM CyObeKTHbIM
COCTaBOM, 0COBeHHbIMWN NPU3HaKaMWN, KOTOPbIe NO3BOJISIOT BbiAE/INTbL UX Cpean apyrux
obuiecTBEeHHbIX OTHOLIEHNI B CaMOCTOATENIbHYI0 0bocobneHHyto rpynny. . Moa
CeMeNnHbIMU NMPaBOOTHOLLUEHUAMW Mbl NMpeasiaraeM NoOHMMaTb pa3HoobpasHble opMbI
B3aMMOCBSI3EN MeXAY JII0AbMU MO BOMPOCaM, BXOOSALWMNM B CEMENHYIO cdepy,
yperyampoBaHHbIM CEMENHbIM 3aKOHO4ATeNbCTBOM. . Hanbonee ApkKon XxapakTepUCTUKON
cybbekToB CEMENHOr0 NpaBa, KOTOpPas NO3BOJISAET BblAENNTb NX N3 CYyObEKTOB NHbIX
MPaBOOTHOLLUEHUN, ABNAETCSH NX CEMENHas NpaBo AeecnocobHOCTb, obnagatowias
cepbe3Hon cneundgukon. . CemenHaa NpaBocnocobHOCTb - 3TO CNOCOOHOCTb
p13MYeCcKoro nmua NMeTb ceMenHble Npasa U oba3aHHOCTN. CeMenHas
MPaBoCNOCOBHOCTb ABNAETCSA CAMOCTOATE/IbHbLIM, OTJINYHbLIM OT FPa>XAaHCKON
MpPaBoOCNOCOBHOCTU MHCTUTYTOM, KOTOPbIN 06lagaeT CBONCTBOM OANHAMUYHOCTU U C
MpoLeccoM B3pOC/IeHNs 4YesloBeKa ee 06beM MOXKeT 3Ha4YMUTesIbHO N3MEHATLCA. . [osHoN
HepgeecnocobHoCTN cybbekTa ceMenHbIX MPAaBOOTHOLIEHUA BbITb HE MOXKXET. YesnoBek,
Tak WIn nHave, paxke byay4m HegeecnocobHbIM B Fpa>k4aHCKO-NPaBoOBOM CMbICJ1E,
COXpaHsAeT BO3MOXHOCTb OCYLLECTBAATb eCTeCTBEHHbIE, MpUHagiexaline emy u
HEeOoTYY)X[AaeMble CEMENHbIE NMPaBa CaMOCTOATEsIbHO. [10 MTOram BTOpPOW rnaBbl, Npwu
nccnenoBaHUM ABYX rpynn ceEMenHbIX MPaBoOOTHOLIEHUN (JINYHBLIX U UMY LLLECTBEHHbIX),



Mbl ChopMyNMpoBaan cneaytowme Bbisoabl: Nog ANYHBIMU HEUMYLLLECTBEHHbBIMU
OTHOLUEHMNAMUN B CEMENHOM MNpaBe cCHNTaeM HeobXoANMbIM NOHMMaTb 0OLLECTBEHHbIE
OTHOLUEHUSA, KOTOopble 3aTparmBatoT JINYHbIE NHTEpeChl 41eHOB CEMbU, HE NMEIOT
SKOHOMUYECKOro CoLep>XXaHnsa N He HOCAT MaTepuasibHOro XxapakTepa, HO B TO Xe
BpeMs, ABAAIOTCA onpeaensowmmm, 4To obycnoBieHo CywHoCTbo 6paka nmbo
COCTOSAHMEM poacTsa. [1oa ANYHBIMU NMYLLLECTBEHHbLIMN OTHOLLEHNSAMK cleanyeT
MOHUMaTb yperyampoBaHHbIE HOPMaMn CEMENHOIO NpaBa 0bLEeCTBEHHbIE OTHOLLEHWS,
KOTOpble BO3SHUKAIOT MexXay YJeHamum ceMbun 13 bpaka nmbo poacTsa, CKaaabiBatoLmecs
no nosoAy mx obuien CoBMeCcTHoOM COBCTBEHHOCTMN N B3aUMHOIM0 MaTepuasibHOro
cogep>xaHug. Mo annMmeHTamMm HeobxoammMo NoHMMaTb oba3aTeNbHble Nepnognyeckune
naaTexu, yCTaHOBJIEHHbIE CYOM UM COrfalleHneM CTOPOH Ha OCHOBAHUM 3aKOHa,
BblMJla4nBaeMble COBEPLUEHHONIETHUM YJIEHOM CEMbM B MOJIb3Y CBOEro Cynpyra,
poanTenen, NHbIX 1L, B MPOLEHTHOM OTHOLLUEHUU K A0oXo4y niaaTesiblwmnka nim B
TBEPOON OAEHEXHOW CyMMe, Ha coAep>XaHune geten, cynpyra, boiBliero cynpyra,
poauTenen, NHbIX NuL,. B ciyyYae HETPYAOCNOCOOHOCTU N HY)XAAeMOCTN MaTepun obLiero
pebeHka, He cocTosdAwen B bpake c oTuoM pebeHKa, 3aKoHOAaTeNb A0JI)KeH 0653aTb
oTua obuwero pebeHka obecrneymBaTb N pebeHka, n MaTb. o nToram paboThl
npeanoXXeHbl cneayuine peaakumMoHHbIe N3MEHEHNS 3aKOHO4aTeIbCTBRa:
HavmeHoBaHue rnaebl 6 CK P® namMeHuUTb, U3N10KUB B clieaytowen pegakumm: "Inaea 6.
NMocneancTteusa 3akao4deHns bpaka". BBectu ctatbio 44.1 CK PO, B KOTOpPOM yKa3aTb, 4TO
"3aKOHHbIM PEXNMOM MUMYLLECTBa CYNpyroB ABJISAETCHA PEXUM UX COBMECTHOM
COBCTBEHHOCTU, perynpyemMbin HOpMaMUn rpaKAaHCKOro 3aKoHodaTenbCcTBa". 4acTb 3
cTtaTbn 58 CK P® n3noxuntb B cnepywwem suge: "3. damunma pebeHka onpenenseTcs
hamunuen pogntenen. MNpu pasHbix hammnnax poautenen pebeHKy npuceamBaeTCs
hamunnsa, cornacoBaHHasa cynpyramum npu 3akato4eHmnn 6paka n BHeCeEHHasa B KHUTY
perncTpaymnm akToB rpa>KAaHCKOro COCTOAHUSA, eC/I MHoe He NMpefyCMOTPEeHO 3aKoHaMu
cybbekToB Poccuimnckonm ®epgepaynn’. npusHaTb yTpaTmeLwlen cuny rnasy 7 CK PO,
BBeCTM B CK PO cTaTbito 90.1 "lMpaBo maTepu Ha NoslydeHne cogep>XaHus oT oTua
obuiero pebeHka", B KOTOpon ykasaTb: "lMpn OTCYTCTBUM 3aperncTpmpoBaHHOro B
yCTaHOBNIEHHOM nopsagke bpaka, HETPYAOCNOCOOHAsA Hy>KAaOLWAACsa MaTb,
NpoXxnBaBLWas B hakKTM4YeCKM BpayvHbiX OTHOLIEHUAX C OTLOM obuiero pebeHka
OMTeslbHOE BpeMs, MMeeT NpaBo Ha NoJlydyeHmne cogepXaHmsa npu bepemeHHOCTN 1 oo
DOCTMXXeHNs obLwmmM pebeHKOM BO3pacTa Tpex NeT, ecsiv OTLUOBCTBO pebeHka
yCTaHOBNEHO". YTOYHUTb pedakuuto cT.253 'K PO gononHue NyHKT 4 ab3auem 2
cnepytowero cogep>xaHua: "Caoenku ¢ HeBUXMNMbIM NMYLLLECTBOM, HaX04AWMMCS B
COBMECTHOMN COBCTBEHHOCTN, COBEPLUAOTCA OAHUM U3 YHAaCTHMKOB MPU HANU4Yumn
HOTaAPMaIbHOIro Corslacus oCcTasibHbIX COBCTBEHHMKOB". 4.2 cT.28 ®3 "O6 akTax



rpa>k4aHCKOro COCTOAHMA" N3N0XXNTb cnenyowmm obpasom: "B kavecTse obuien
haMmuanm cynpyros MoxeT 6bITb 3anmMcaHa amMnansg ogHOro U3 Cyrnpyros namn, ecam
MHOE He NpeaycMOTPEHO 3aKOHOM cybbekTa Poccumnckon degepauynmn, oBonHas
dhamnnma, obpasoBaHHasa Mo 4OroBOPEHHOCTU MexXay cynpyramu, nmbo nocpencTBoMm
npucoeanHeHnsa haMmmnanm XeHbl K pamMmmnanm Mmyxxa, 1mbo NocpeacTBoM NMPUCoeanHeHNs
hamMnnmm Myxa K aMmunmm xeHbl. Obwasa pammnmsa cynpyros goJxkHa bbiTb
NOEHTUYHOW N MOXKET COCTOATb He Bonee YeM 13 AByX PaMuUIni, COeANHEHHbIX Mpu
HanucaHum aecducom". Taknm obpa3om, Mbl peLinan NocTaBNeHHbIe Nepen paboTon
3aja4u.
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